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gkaEb H3BBCTHO, HBCEOABEO cTajif. Bo Bpemena moaunmeiicearo
rocyxapcTsa QHCRD MHCAHACE Bh 00pasB lopujuyeckaro amng,
mmbiomaro orybibHOE OTH rOCYyZapCcTBa CYyMECTBOBAHie, ZHBY-
maro, TAEh CEA3ATH, pAZoMD ch HEME '). [lomarie rocyzapcrss,
TARAME 06pa3oMb, ipobuiaock. Cb TeuemieMT BpeMEHH, OXHAEO,
noxomenie semett msmBmazocs. Ha rocyzapcrso, KagHME OH
OpPaBAMH OHO BOODYy&eHO HH OHJIO0, CTAXE CMOTPBTH EaE® Ha
exunoe nbroe, a Bp QuckB mpEREAAM IEIMB OJHY €ro CTOPOHY.
Kags rosopats ojuHD H3h HOBB#mEX® mscabgosarexelt Bompoca,
Rintelen, ,nach heutigem Staatsrechte ist die vermdgens-
rechtliche Personlichkeit des Staates begrifflich nur eine Seite
der Staatspersomlichkeit“ ?). Bp macroamee BpeMs 9T TOUES
spbria GesyCi0BHO roCcmOACTBYOMAdA; YCBOGHA OHA& HE TOALEO
Teopiel, HO IPOBOAHTCA H COBPeMEHHHMH HHOXOXHTECALHHMH
3aROHOAATEIECTBAMH. A
Tarums 06pasoMs, GUCED eCTh CaMO0 rocyxapcTBo, BO-
opy&eHHOe W3BBCTHRMH NDPABOMOUiAMH, KAY€CTBEHHO OTAHYAI-
WAMACA OTH HPABH BIACTH, CyBepeHHTEeTa. Heo6X0xuMO, OAHAERO,
6imxalmaMs 06pasoM® onpexBidTh WOPHAHIECKYI IDPHPOAY
aTHXh npaBoMoui#. Cb TouBE 3pBHIA BeCEMA MHOTOYHCIEHHOK
rpynnn nEcaTexelt oTBBTH Ha BOmpocs KpaffHE MPOCTH: BB POIE
JHCEA roCyAapCTBO BHCTYHAETH TOTA3, EKOrAS OHO IOAYHHAETH
ce6d HODMAMS YACTHArO, PPaXEJIAHCEAr0 NPaBa H, OTPEEAICH OTH
imperium, BcTymaers Bb nuBEAbHHE 06Gopors. Taroro Bossph-
mia npugepmmpaorca Laband ®), Zorn %), M. Seydel °),
H. Schultze °) u M. gp. Oxnako, Goxbe BHEMATEISHRHE aHA-
JHSH CYMECTBYIOMHXS OTHOIIeHi# mpuBoAuTS KB yGB&Exenmil,
'4T0 (HCERIbHAA NPHPOJA TOCYAAPCTBA IPOABIZETCA HE TOABEO
Bb cdepd wacrHO-mpaBoBo#t, HO HepBARO H BB TBX® cayvaaxs,

1) Cu. Otto Mayer, Deutsches Verwaltungsrecht, I, 1895, S. 47 ff.

?) Cratoa «Fiskus» B» Handworterbuch der Staatswissenschaften.

3) Staatsrecht des demtschen Reichs, 3 Auf., 1895, II, S. 80t ff.

4) Staatsrecht des deutschen Reichs, II, S. 220.

%) Bayerisches Staatsrecht, IV, S. 1 ff. |

¢) Lehrbuch des deutschen Staatsrechts, S. 576, Taxie Rintelen, loc. cit.
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EOTA3 TOCyAapcTBo XBHCTByeTs BB pDaMEAXh NyGARYHATO IIPABA.
Ha camons abrb, MHOris HMymecTBeHHO-IPABOBHA HOXHOMOYid
€ro HOCATH GesycioBHO NYGAMIEHY XapakTeps; TAKB, HANP.,
OTHOmeHie TOCyAApPCTB& EB GOILIIHMT JOpOraMs, EB Gepery
MOpA H T. A. HODMHpyeTcd He YaCTHHMB, & HYGIHYHHMB IPa-
BOME. BcB sTe BemE, MO ecTeCTBeHHNMD HAM HOJIHTHIECEHMD
NPHYHEAMG, HSBATR HSH IPAEJAHCEAro o60poTa H HE MOrYTH
6uTh OGBEeRTOMB NUPABH Xid YaCTHHXB Juns. Ho, BMBerd cn
TEMB, 0BB HE COCTABIATH YaCTHOR COGCTBEHHOCTH TOCYAap-
crea; nocxbamee BaaxbeTs HME He IO NPABHAAMS rpamuaacnaro
OpaBa, & HA OCHOBaHIM WyGAMYHArO.

Bo ‘¢pamnysceoM® ajiMHHECTDaTHBHOMT mnpasB yuemie o
nyGIAuEOl COGCTBEHHOCTH HBAABHA IOASYETCA HPABOMD IPAE-
xaEcTBa. Domaine public de I’Etat ® saEOHOMS ') B Teopera-
EAMH CUATAETCA BHXOMB coGcrsemHocTH. Ilo ompexbierino
Hauriou ,c’est le droit de propriété ap'partenant & une per-
sonne administrative et modifié dans ses effets par la destina-
tion d’utilité publique de la chose sur laquelle il porte“ ?).
N ors uwacrmoft co6crBeHBOCTH rocyaapcrBa — domaine privé
de I'Etat — ny6smamas oramuaeTca WHANME PAXOMD NpPHSHA-
KOBB, H8h KOHXH raaBEbiimi#t — Heoruymaaemocts.

Bp T'epMaBin momaTie ny6AWYHO-IPABOBOX COGCTBEHHOCTH
TOYHO TAEEe YCBOGHO H SAEOHOAATENECTBOMS H Teopielt °).
Hoasuaocs omo BMBerd ¢b Hieew rocyzapcrsa Rak® IOpHAHIE-
ckoft xmyHOCTH H 20 mocabaEaro BpeMeHH OGesnpPENATCTBEHHO
napeio Bb ®HSHE H HaykB. B1 mecTmpecaTHX® ropaxs,. 1o
OfHOMY uacTHOMYy caydamo '), cxbrama 6uia Kexzaepous =
IepEEroMT DONNTEA BWEHHYTh NYOAHYAYI0 COGCTBEHHOCTH
38 GOopTs H 3aMBHATH ee HOHATIEMD ,BepPXOBHO-HOXHIeHCEON“

') Cu. Haurionu, Précis de droit administratif, 2 éd., 1893, p 486,

?) Ibid., p. 488.

3 Cu. Otto Mayer, op. clt.., II, 62.

) Coops oTHOCcHTeasHO yEpBnaemilt r. Basexa. JIurepaTypy eroro Bompoca
cM. BEmIe, cTp. 43, npru, 2. .
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paactd. Ilo6Bxa, oxHAKO, OCTAIACH 33 MPEACTABRTEAAMH TPAXH-
NiOHHATO HANDABIEHIA H BH HAIIA XBH 2@mb H3pBARa pasjanTCa
roxoca, CTapaouliecd HADYIMATh YCTAHOBHBHYIOCA BO BSFASAAXD
uscxbjosaresedt ) rapmonimo.

Tarams 06pasoMb, OTABAPHNA MaTepiaibHHA YACTH TEPPH-
TOpiH, HEeABHXHMKEA Be I H, COCTABIAINTH IA60 00BEETH YacTHOH
co6creennocTH (Ppucka ®wam OoTXBIBHKXE JAHNB), AEGO BXOXATE
BB COCTaBh OCYAAPCTBEHHAr0 Aocrofmia. TeppaTopia &e EaR®
TakOBad, HE BH OJHOM> H3H OTHXT OTUOMeHi# KB TrOCy-
AAPCTBY COCTOATh HE MORETH. TeppuropiaibHOE BepPXOBEHCTBO
AoxxEO mMBrL jpyroe cozepxEamie, IBME® TOABEO UTO aHA-
JASHpOBAaHHHA noBATia. Teppuropia me Momers OHTH HH
vacTtHO# coGcrBeHHOCTHIO, BE domaine public, B4 domaine privé
de I'Ktat, wmave oma mepecraia Ou GHTH TeppHTOpielt, T. e.
caMOZOBiBIOMEMT NOHATIEMD, & MRCAHIACH OH EAED COBOBYIN-
HOCTb 3eMeIbHHXD yYacTEOBh. Otcioga crbayers, uro ecam y
TOCYAAPCTBA ecTh EAEOe-1HG0 NIpaBO HA TEPPRTOpiO, TO 9TO
NpaBo KOIEHO OTAHYATHCH, IPH OOUHOCTE POAOBHXS LPHSHA-
KOBH, BHAOBHMT DASIHUieMD OTH YACTHO- HIH NyGIHYHO-LHpPA-
BOBO# co0cTReRHOCTH. BT BHAXD TepMHHOXOTHYECEAro yA0GCTBA
MH BB AaibRbiimeMt® H3ZOoEeHiw OyleMb> HASHBATH €ro co0-
CMBENHOCIDI) BIROPO0 NOPAOKA.

§ 48. o cuxp mops Mm ropopuam o rocyiapersh an und
fir sich, me saGorace 06% ero oTHOmeHIE EB ADYLHMB rocy-
AAPCTBAMT, YICHAMT MeAIYHADOAHATO o0meHiA. Memxy Thus
rocyfapcrsa NOCTOAHHO HPHXOAATH Bh CONPHEOCHOBEHie EaKD
pass H35-33 HHTEPECOBD, TARD HAH WHAYE CBASAHHHXT Ch 06AA-
AaHieMT TeppHTOpiell M Cb BIACTBOBAHIeMT BB €4 mpexbraxs.
B E8EBXT CIy9aAXD COJepEaHieM® OTHOmEHiA Gyiers Teppa-

') Taks, Hanp., Jellinek, Allgemeine Staatslehre, S. 360, orpHmaers
BO3MOXHOCTP KOHCTPYHpOBaTh mnoHATie <iffentliches Sachenrecht>. Mabuia
CBOEro OHDb, 0AHAKO, He MOTHBHpYerh. Up. Mayer, loo. cit., II, S. 35, a Tar:ie,
Tezner, Die Clvilrechtstitel im ffentlichen Reeht, 85 Archiv fiir tffentliches
Recht, 1894, 8. 376 ff.
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TOpiaXbHOE BEPXOBEHCTBO EaRb TARKOBOE — BB OTIHYIe OTBH
TEPPHTODiH EARS COBOKymHOCTh Beme#? JHaa roro, uro6m oreb-
TETH H& STOTH BOOPOCH, MN AOXEHH BHACHHTH, KaEid OTHOme-
Hid BOOOmME HOPMEDYIOTCA MEXEXYHADOAHHMYD IPABOMB.

Cs rourm 3pbmia mamGoxBe pacmpocrpamemHOl Teopim,
Bch (lopEpmueckia) oTHOmEHIZ Me®Ay TOCYAADCTBAME MOANA-
jal0Ts moxs xbiicreie Memzymapoxmaro mpasa. IIpa rocmop-
crel nmEBmAECTHYECEAr0 HampaBieHid B Hamelt xucnEmanEE,
mogo0Hoe paspBmenmie Bompoca Onio He TOXBEO Bmoxml mo-
HATHO, HO UpAMO-TaEE HeoOxoxmmo. Ha camoms xbxB, ormo-
meRid MexAy A0ibME (ECXH OTBIEYLCE OTH NyGAHYHO-IIPABO-
BOT0 HONOXeEHiA JAYAOCTH H OTHOMEHIA €4 Kb TOCYAAPCTBY)
PeryAnpyioTCd HOPMAMH TOr0 &e NOPAARA; MEEJYIOACEId OTHO-
meHiA HOAYAHAIOTCA YACTHOMY HDaBy, KOTOPOe MHCIATCA EaRB
COBOEYIHOCTh HODMB, MOrymMHXB HMBTH caMocroaTerbHoe OH-
Tie HE3aBHCHMO OTH rocyiapcrsa. KEcim ®Ee 0TOZEeCTBAATH
MeEJYHAPOAHHA OTHONIEHIA CP MeXAYNOACEHMH, TO OYeBHAHO,
9T0 OHH MOTYTH PEryAEPOBATHCA JAHML OXHAME EOMNJIECECOMB
HopMb. CToHTE, 0zHARO, GpOCHTH B3rigxs ®a xB#icrBETENRHYIO
EH3HP B HA NPAKTEEY MeXAYHapojHAro o6opora, 4ToOH YOB-
ARTHCA BB JORHOCTH 9TO# Teopim.

HEBrs commbmia, uTo EKOorja 0gHO TrOCyAapCTBO HOKYHAETH
Bb mpexBaax® Apyroro Eako#-HHGYAP YYACTOKD SeMAH HJIH BO-
ofme Ty HAR HEYK HeABEEEMOCTh, MH mMBem® 1Bi0 B aBie-
HieMs, y&e prima facie cymecTBeHEO pasSHAUM[EMCA OTH TOrO
cAydYad, EKOTAa rocyaapcrso npio6pbraers Haxp EaE0I0-AHGO
00IaCTBI0 TepPHTOpiaXbHOE BEPXOBEHCTBO. BB mepsom® caydab,
TOCYARDCTBO BHCTYOAETH BH pPOAH CYOBEETA HMYIIECTBEHHO-
BeMBNXS NPABOMOYilt; BO BTOpDOMT — BB KavecrBB moamrmue-
CEAI0 COI033, OCYMECTBAAIOMAT0 BEPXOBHHA NpaBa. TaEHMB
o6pasoMb, EaEbs BHAHO H8D sToro mpuMBpa, He BCch Me®ay-
TOCYARPCTBEHHNA OTHONIEHiA OTHOCATCA KD OAHOMY H TOMY &e
tEny. Mexzy HEMEH MoEEO OorMBrHTH ABB rpymmu, BechMa pas-
JAYEHA 1m0 cojepxamilo. CopammBaercd Tenmeps, NPEMBHEME JH
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KD O6BEMT HODMH MeXZJyHADOAHATO HDARA H, BB OTDPHIATEIBH-
HOMB cxy’aB, kB EoTOpolf H3D HHXB?

Bt Bacroamee BpeMA CyOHEETAMH MeZIYHADOZHALO IPABA
CYATAIOTCA TOCYAAPCTBA — H TOALKO TOCYAAPCTBA. OTO CBOEro
poxa iopugEuecEaa agcioma '). Crazo OuTb, pPass HAIRKO
anBeTcs MeEAYHADOAHO-IDABOBOE OTHOMmIEHie, TO 008 HOXCA
ero — CyGBeRTh NpaBa H CyGBEETH OGASAHHOCTH — CYTh Hesa-
BHCHMiA APYr'sS OTH Jpyra rocysapcrsa. Kak® ToabE0 BCue-
33eT> 9TO yCAOBie, OTHOMEHie Tepders CBOH XapakTeps H
mpeBpamaercd BH BHYTPEHHE-IPABOBOE.

Oxeako, MOZEeTh BOSHHEHYTH COMHDBHie: MHCIAMH JH, BO-
ofie roBOpd,  MeEXYroCYJIADCTBeHHHS OTHOMeHid, SHEAAMiACH
Ha uwayarb mogummemia? Ha srors BOHpPOCH ciBayern zath
Oe3yca0oBHO yTBepAHTeibHEE OTBETH ).

TocyrapcrBo, EaRs MH BHIIE YRA3aJH, HCIONHACTH ABOA-
Earo poaa oprjaudeckia ¢ymemin. IIpexpe Bcero, oHO BIa-
CTBYeTH, OCYMECTBIAA JePEABEHA, CYBeDeHHHA NpaBa; IpH-
HyX&jJeHie MOHONOXHSHDOBAHO BH ero mOXE3y, BOIA €ro
BHpamaeTrcd BB (opuB 3amoHa, yEasa, pacmopdzenis B T. X.
Bo-propux®, rocyiapcrso mpoaBigers ce6d H BB KauecTsh
cy0BeETa HMymecTBeHHAro mpaBa (domaine public et privé de

1) 9ro cocraBideTs Temeph communis opinlo. 3a camoe mocrBbxHee BpeMs,
OAHBKO, CTAJH NOSABASTHCH RACCHNOHTH, OTPHIAIINIe MPABRALHOCTH STOTO BOS-
spbmia. Taxs gepasso Kaufmann’ou s, Die Rechtekraft des internat. Rechts,
1899, cxbrana 6Hia MONHTES AOKASATH, YTO M YACTHHSA IUIA M FOCYASPCTBeH-
HHA YYpemjeHia 061aKa10Th XAPAKTEOPOMD MOEAYHAPOAHO-TIPABOBHXD CYGHEKTORE.
Touno Taxme m mnpod. Kasamcriit, Beegemie BB Kypch MemayH. mpaBa,
1901, npEsHaeT® CYGHOKTAMH MORAYH. NpaBa IOCYAaPCTBa, UACTHHXD JANH
M MeEAYHApPOAHHSA o0mectBa. Cp. Westlake, Ktudes sur les principes du
droit international, 1895, p. 2; Fiore, Le droit international codifié, trad.
par Chrétien, 1890, art. 30—36. Hawmt HBTH BOSMOEHOCTH pascMoTphTh
3pbes eTo yuemie. Orpammymmca samBuaHioNs, ITO COBEPUIOHHO HONOHATHO, K-
KAMB OGpasoMs WpPH MOAOGHHXH KOHCTPYENifXh NpABO BEBIINGe OTIMUAETCH
OTh BHYTPeHHAr0. Cp. M 0 H peleHsin Ha KHury Kay P uaH a, 8s «Bhcraurd
Ipasa», anBaps 1900 r., 1 Ha kEnry Kasauckaro, pp «Rypn. Mmn. IOcra-
nin»>, MapTs 1901.

?) Cp. mo10 cTarsi0 «MeRAYHAPOAHO-IPABOBO® OTHOmeHie» BH «BheTHHES
IIpaBa», orraGpe 1900 r., crp. 36.




— 153 —

I'Ktat). Jag EOHCTPYENiH WNOHATIA MeXAYHADOAHO-IIPABOBOTO
OTHOMERid 9TO pasiavyie HMBeTrs> EANHTAALHOE 3HAUEHie.

Ha camoms abaB, HOpMAMH MERIYHADOZHAIO IPABA MOTYTSH
PeryABPOBATSCA IBMb TH OTHOMEHIA MeXAy CAMOCTOATEABHNWH
HNOXHTHYECEHMHE ODTaHHSMAMH, KOTODHA BMBIOTH CBOHMB COzep-
xaHieMs ynpaxsenie mpasa Biactd, Hoheitsrechte mo whuen-
Eoft TepmmHosorin. Jlmms Torza, morga o06a cy6meETa mpo-
ABAAIOTH ce6d B RavecTsS AHND moBexBBAOMEXD, 00I€YCHBH XD
UDABAME BEDXOBEHCTBA, MOEHO TOBODHTH 0 MeEAYBADOXHOH 06s-
SAHHOCTH H MEXIYHADOAHOM> IDPHTA3AHIH. :

Bcagasa HOpMA MeEAyHADOAHATO NPABA MEHCIHTCHS EAED
OpPABHAO, CTOdmee HAAH JBYMA HIH HBCKOALEHME CyGBeETaMH
H OpeUNOiAraiomee HXB MNOSHOE DABEHCTBO, HXP NOIHYK He-
comoxiaHeHHOCTh. Me&Ay TEMB, DABEHCTBO H HENOAYHHEHHOCTH
BOSMOXHH TOXBEO TOTA®, EOria pbunr Hiers 065 ocymecTBie-
HiH CyBepeHHHXD mpas. Hak® TOIbR0 ABIO X0XOAHTE X0 EMY-
MeCTBeHHNXS NpPHTASAHIK H, CTal0 GHTH, HA CIEHY BHCTYHAETDH
¢ucEs — cocrogmie paBeHCTBa Hapymaercd. Il0sTOMY HHEAROe
OTHOmEHie MeXAy TrOCyARDCTBOMB-QHCEOMH H TOCYARPCTBOMS-
HOCHTeXeMD imperii He MOZeT> MHCIHTHCA EAKD OTHOHIEHie
MeX&AY BECOHNOJYHHEHHHMH CYOHERTAMH, TOYHO TAREE KAED H
OTHOMEHie MeXAy TOCYAAPCTBOMS H YACTHHMSD IHNOME. M BB
TOMB H BB JPYroMb ciyias HOpMaMH moBejeHid AOARHN GHTH
OpPABHAS HHOrO HOPAARR, YEMD MeZXyHapOXHO-npaBoBHd. Ho Ta-
KHMH MOryTs GHTh TOXbEO IIOCTAHOBJEHIA BHYTPEHHATO IPABA.

B3 auteparypd pasamuie Memjy o6baME pasHOBHEAHOCTAME
MeRyroCyAaPCTBEEHHXD OTHONIEHi#f COSHAETCA BECHM& CMYTHO,
a uame BCero W BoBce HrHOpEpyercd. Taks, mamp., Laurent,
DATETHYECKH BOCEJHIAETD: ,il serait absurde, que la Belgique
put acquérir une province par un traité et que I'Etat belge
ne put acquérir & Paris un hotel pour son ambassadeur! ')“.
N Weiss pcemrbao mOAIHCHBAETCA NOAT 9THMH CAOBAMH, Ha-

1) Le droit civil international, t. IV, p. 2561.
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X0id HXD BechMa EpacEopBumsuma '). Toumo Taxme m F é-
raud-Giraud, moBHAEMOMYy, IOJATAETH, YTO OIHO TOCYASP-
cTB0 MOZEeTh BiapBrs BB mpexBiaxs Apyroro HEXBHEHMOCTHIO
Bs Eavectss ,personne politique“ ?).

HBroTopna HODHTEH OPOBECTH HAJAACKAMYI0 TPaHb, BIPO-
yeMs, aMBiorca. Tars, samp., Funck-Brentano = Sorel
pasaauaiorh ,droit des gens“ wu ,droit des gens public =
IOAD IepBoe HOBATie NOABOXATE TY COBOKYDHOCTh HDABEH, KO-
TOPYK RAEAAA HANE NDPHESHAETH 3 HHOCTPAHIAMH, HXB JHY-
HOCTbIO H EMymecrsoMt °). Jarbe, sa mocxbimee BpeMs
uraipaEcEEMS yieEnMs Cimbali *) npepromemo Omao Bm-
AbanTL 9ACTHOE MEERAYHADOXHOE HPABO BB 0CO6YI0 AUCHUNAHRY,
BEMIOYEBD CIOJa& Bch TH HOpMH, ROTODHA peryrspyiors 9acT-
HHA OTHOMIEHId MeXAYy roCcyAapCTBAMH; IPH 9TOMD, no MabHilO
UnmGaxm, mogobmoe diritto internazionale privato xoxzmo
GHTBH CTPOTO OTAHYAEMO OTH TOr0, 9T0 OGHKHOBEHHO HOCHTH STO
HasBaHie, T. €. OTH y4YeHiA O KOAXE3iH T'DAEJAHCRHXT B3AKO-
HOBB, H, CB APYro#f CTODOHH, HHYero ofmaro He HMBers CH
diritto intern. publico, EoTOpOE nopunp'ye'r'r. ny6GARIHO~IPABO-
BHA OTHOmIEHiA TOCYAapCTBB. Teopia 9Ta Onia BcTphyeHa
BecbMa pBsroit kpaTeEo# kar® BB Hraxim, Taks m Bp epma-
Hin. BecbMa cropaBeaaHBO GHXO YER3&HO Ha TO, YTO TAagROR
CHCTEMH MEEIYHADOAHHXBD HOPMB, JIA Eoropot UmmObaim
BAHAEOHEDYETs 0CO00e HasBamie, HE CYIECTBYETH BOBCE H TTO
rh orHOmeHia (YACTHNA), KOTOPHA OHD EMBETE BT BHAY, MOA-
naaoTe moAh Ablicteie BHyTpeHEATO mpaBa ).

Jumb 3a camoe mocxbamee BpeMa B JamTeparyph 3awh-

1) A, Weiss.— A, Lainé, Consultations pour le gouvernement royal
hellénique sur I'affaire Zappa, 1893, p. IX.

?) Ltats ot souverains, ete. devant les tribunaunx étrangers, 1895, I, p. 51.

3) Précis du droit des gens, 1887, p. 24.

‘) Di una nuova denominazione del cosidetto diritto internazionale privato
e dei suoi effetti fondamentali, Roma, 1893.

%) Cw. Kahn, Ueber Inhalt, Natur und Methode des internationalen Pri-
vatrechts, 1899, S. 4 ff.
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TeEs HBEOTOpHY# 00OBOPOTE BB CTOpOHY Goabe npaBHALHArO
pasrparnvenis o6Buxs cpeps. Tars, maupamBps, Exinmers
b Hosb#imemT cBoeMT® coumHeHim Allgemeine Staatslehre yka-
3HBAETH Ha TO, 410 BCE Me&AyHapoAHO-UPaBOBHA AbHcTBiA
BOSMOZHH TOAXGRO HpH mocpexctsd imperium ').

Onpexbaennbe m acabe ¢opMyamposra Bompoca, XaBaeMad
Jacroms: mo ero maBmilo BH YHCIO CYmECTBEHHHXD HpH-
3HAEOBD MOHATIA MeXJYHADOIHO-IPABOBOr0 OTHOMEHIA BXOXBTH
ocymecTBXeHie ,BEPXOBHHXDH OPaBH” *).

K3 comarbmiio, Iucrs orpanuInBaeTCd KOPDOTREMSE Ompe-
IBrenieMT H He mOABepraers BOmpOCa, Bb NBaoMT ero oGnems,
EpHTAYeCEOMY aHaxmsy. Mexzy TBus cubmenie 060HXT pozoB®
orHOmeRi# mnpEHEOCHTT Beamyaltmilt Bpeas Bcelt EOHCTDYRLiEM
MEeZEXYHADOXHArO IIPABA.

§ 49. lpambuaa, reneps, cEasaHHOE X0 CHX HOPH BB
TEPPHTODPiAILHUMD MEHEAYHADOXHHMTE OTHOMEHIAM®, ME AOIKHH
npiliTE BB BHBOAY, YTO STH OTHONMEHiS HOZYAHAIOTCA HOPMAMD
MeXAYHADOZHATO OPaBA TONLEO TOTAa, Eoria pbus niers o
TEPPHTOPiE EKAES TAKOBOW, HO He O TepPATOPiA EARB COBOKYM-
HOCTh Bemelf, yJacTEOBH 3eMIH. Bb TBX® ®e caysasxs, RoOria
OZHO TOCYZAPCTBO BXOJHTH, BB npeibiaxs Apyroro, BH Earid-
An60 OTHOMmeEHid MO NOBOXY Tol HXH WHOH HeXBHEHMOCTH, OHO,
Ha mnoxo6ie gacTEAro Jmna, mpEGhrae™s KB QOpMyJIaME H TA-
TYAAMT TDARAAHCEATO NpaBa ® noxvrHAerca abicreiio BEY-
TPEHHATO SaEOHOJATEABCTBA TocyAapcrsa rei sitae. Ilocabamenmy,
Bh AAHHOMT cayual, mpejocraBieHa morsad cBoGoja Abicrsift.
Oso, mamp., Mo&eTH BOOOmE SANPETATH HHOCTPAHHHMD JAep&a-
BaMB BAAIBTH HexBHEHMOCTAME BE ero mpexbiaxs. HMsebermo,
9T0 BO MHOTHXD TOCyAADCTBAXD> HHOCTPAHIH JHIICER — BB
ABEOTOPHXT palionaxs Hau mnosceMBerao — mpasa upioGpbraTe
HeBHEHMYI0 cobcreennocTs, Cb THMB G0JbmMHMD OCHOBAHIEMS

1) 8. 349: «Alle vilkerrechtliche Handlungen sind némlich nar durch Akte
des Imperinm miglich-.
%) Mexj3. mpaso, crp. 165. .
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9TOTH 3aIPETH MOEeTH OWTH PACOPOCTPAHERS H HA HHOCTDAH-
HRA OPaBATEIsCTBA. BB macTodmee BpeMA, OXHAKEO, SHAYHTEXE-
noe GOABIIARCTBO UBHJIESOBAREKXD ACPKABH Pasphmaers Apy-
rENG TOCYARPCTBAMD 00iaj8Thb BH HXD TEPPATODIE JOMAM®B,
YUACTEAMH 3eMAH ') H T. 0.; BO BCAROMB cIyiah BecbMa HEMHO-
rid 3aKOHOAATEAbCTBA, EAED 9TO BHACHAAD &HRETH, IPOHSBEXEH—
HE# TPeYeCEEMS NPABATCXLCTBOMT U0 moBoAy xbia Ilannwm ?),
cojepxaTs Bb ce6B mpernmmiassHoe sanpemesie. Ho rak® Om
TO HA 610, TOCYyAapCTBO-BIAZBieND AOIEHO BO BCEMD TOM®.
9T0 EKACAETCA ero0 BemHHXD npaBoMouilft, mogymmarsca lex rei
sitae. JHm® mOAT BTEMT yCAOBieMP TepPHTOpiaibHOE TOCyARp-
CTBO MOZEETH 00e3nevdTh SAMUTY H OXpaBy BiagxBHid; TOXBEO
TOTA% OHO MOXeTH JBHCTBHTEABHO OCYImECTBIATH CBOE imperium,
EOTOpPOMY rocyAapcrBo-Biajybzens, mpu mpioGpbrenin mezpamE-
MOCTH, ABHO WIH GeSMOJBHO, NOXYHEEIOCH. K 9Ta mogudHen-
HOCTh — Cy60pAWHALid, BH HPOTHBONOJOZHOCTh MEXEAYHADOAHO-
npaBoBoft BOOpAMHALIH — 0COGeHHO perseHO CEASHBaeTCA BB
TOMB, 9YTO OPOTABS FOCYAAPCTBa-COGCTBEHHHER MOXeTH OHTSH
BYHHEHs BB MEBCTHHXB cyAax® HCKS. IloBciofy mpaKTHEA mpH-
SHAETH, BH ARHHOMSB CcIyIaB, HOACyAHOCTH HHOCTDAHHArO rocy-
AapPCTBA CYAAM® rei sitae W mOBCIoAy, EOHEYHO, CHOPH MOAJe-
EATH 00Cy&jJeHil0 W paspbmenilo HA OCHOBAHIH MBCTHHXD 3a-
EOHOBB, & He HODM'H MeXIYHADOAHAIO NpaBd. JTH HOAOEEHidA
HaX0A4TH ce0B moaHoe mOATBepZEAcHie BH 3AEOHOAATEABCTBAX'D
H cyxe6HOR nparTEES BCHXT NEBHAHSOBAHHNXD CTDAHD °).

!y Takb, HANp., NPABATENAHCTBE OGHRHOBOHHO HBAAIOTCH COGOTBOHHHKAMH
TBXh ABOPIIOB'B, KOTOPHE B88HAMAKTD HXD AHIIOMATHIOCKie NMPEACTABHTEXH.

?) Cu. pagsp cratelt Bb Journal du droit international privé sa 1893 r. Cp.
Féraund-Giraud, op. cit, 60 et seq.

8) Hsnb pyccroRt cype6HOR NMpaKTHEH BHAMAHIA BacIyxHBaeTh KBio Arap-
koBa (pbm. rpama. Kacc. Jlem. sa 1893 r. Ne47), no E0oTOpOMy HpHOLIOCH BHI-
crasathca Kaccaniommomy Cemary. OGCTOATeXbCTBA 8TOr0 XBAa BARANYANECH BB
crbpyomens. Bs Hauaab 80-xb roj0B® ATAIbAHCKOE TPABHTOABCTBO HPEATIOXO-
RHEAO0 yeTpomTh 6ansb r. CeBacTomoas KIaj6HMme ANA OCTAHKOBD CBPAWHCRAX'B
COAJATH, NABMHID Bh INpHMCEYI0 BoRHYy, # ¢b 9TOR IBALI0 EKOMAaHZHDPOBAXO BhH
Poccito maiopa JEmpappmeu, xoropwit Hameas mogxojgutee MBETO BB NpAHAAAS-
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§ 50. Oyro xag garebRmeAx® WSHCEAHiE HAME Temeps
pacuamens. llocrenenno simMmrEpyd EB ABay HeorHocamieca
SJEMEHTH, MH A006pDaliHCH A0 caMaro Axpa npobieMu. Mu Ba-
xban, uro pbupr MomEeTs HATH TOXHRO 0GB OTHOmEHiE rocy-
A3PCTBA EAE> BIACTBYIOIIATO €JUHCTBA KB TEPPHTODiH RAED
TAKO0BOI, T. €. B MarepiazsHOMY cyOcrpary. [Ipu Tako#t mocra-
HOBES BOmpOCA DAMEH €ro CyZHBAIOTCHZ, HO 8aTO MOAYIAKNTH

RaueMb MOUeTHOMY rpamjaHHBY AraproBy nwBmim Uopuyms. Bosmuranm mepe-
roBOpH 006D yCTYynRB NHTAIbEHOKOMY IPABHTEIBCTBY HeOGXOZHMAr0o YUacTES
BeMJH, HO 9TH HEPErOBOPH He NpHBeIH KB pesyasrTary. Memjay Thus BB 1890 r.
Arapkoss npepbsBEIP Bb CHMEpONOSLCROMD ORPYERHOMD CYAB Kb NpaBHTEAb-
CTBY HTRJIBEHCKATO KOPOJeBCTBA HCE', BB KOTODOMB OOBHECHHAB, UTO Maiops
JirpapiuHH, HO AORHAAACH OROHUAHIZ COrjalmleHid ¢b HHMD, NPHCTYNHIBL Kb
yeTpoficTBY REag6nma Ha ero seMas; BcabjcTeie cero ArapkoBb HpOCHAD MBB-
ATH #8b BIaABHIA OTBBTUHEA NUpHHAZAGRAMYIO eMy Bemaio. CEMepomoabckift
OKpYRHHR CyAh NpHSHAND ce6d HeKOMUeTeHTHHMB, H Ofecckas cyxe6HaZ ma-
aaTa yreepauna ero pbmenie. Mcrmoms 6Hia nmpHHeceHa KaccanjoHHad mano6a,
B Cenars orwBHnI® pbmenie mazaTH no whbaomy pagy cooGpamemiit, s ROTO-
PHXB. 348 Hac'h NMpPEJCTABISIOTH WHTepech, MIABHHME 06pasoMb, crbayiomis: BB
oeph MyGIMUHATO MpPABA, TOBOPHTH HAING KACCAIOHHHE CyAb, W BB EadecTsh
CcyBepeHs HIH BepXOBHOH BISCTH KaXj0e NpPaBHTeAbCTBO MOXeTh ABRCTBOBATH
AAOB BB NpexBaaxs TeppPHTOPiH cBOero rocyjapcTss, H NpaB0 ero, KAKH Bep-
XOBHOR BIACTH, 8, CIBJOBATONBHO, H UPaBO GHTh HEBATHME OTH IpPARKAHCKOR
TOACYAHOCTH, He PACHPOCTPAHAETCH B& BTH NpejbiH, NMOYeMy, 6CAM HHOCTPAHHOE
NMpaBRTEIbCTBO BL TeppHTOpin, eMy He moxBBAOMCTBEHHOH, cOBEpIIHIO EaKif-
an6o pbicTBia, xoTE OH H HANPABAGHHHA Kb JOCTHIOHII0 CBOHXB TOCYA&p-
CTBeHHHXD IBaeff, HO BXOASIIEXD BD CTOJRHOBeHie Ch UMYN[@CTBOHHHIMH Ipa-
BaMH RHEBYI(HXH Bh STOR TODPHTOpiH UACTHHIXD JHIB, He COCTOHIUAXH Or0 IOA-
ASHHHMHA, STH UACTHHSH IHINA HMBIOTH GescmOpHHA NpaBa Bh npejbiaxs, yEa-
S8HHHXD Bb S88KOHAXD HXB 0TEUECTBA, OGPAMATHCA Kb CYAY Alf SAIHTH HApY-
LIEHHHXD HXD IPAEJAHCKHXD NPABH H €CIH, N0 POAY AONMyN[eHHAr0 HapyIIeHid,
HMCKB, H8h HOro BHTEKAWIN(if, OKaBHBa6TCA MOJCYAHHMD MBCTHOMY CyAy NO 84-
KOHy Toit cTpaHH, rg3 HapymeHie AomymeHo, CYA®s He MOXeTH OTKaB8ATBCH OTH
NpHHATIA 8TOr0 HCKa Kb CBOeMy pascMoTpBmiio.

CeHaTD, TAREMD 06pasoMb, COBEPIIOHHO NMpPABHJIBHO YCTAHOBHIBH TOTH NpHH-
UANB, YTO, TO NMOBOAY 8eMEJbHO-HMYNI@CTBEHHHXD OTHOMeHi#, HMHOCTpaHHHI
PHCED NOACYAOHs MBCTHHMD CYJaMD.

Cp. npunaTsit WHCTUTYTOMD MORAYHAPOXHArO mpaBa Ha I'amOyprckoft cec-
cim 1891 r. Projet de rdglement international sur la compétence des tribunaux
dans les procds contre les états, souverains on chef d'états étrangers,
art. II, § 1°: «<Les seules actions recevables contre un état étranger sont les
actions réelles y compris les actions possessoires, se rapportant & une chose,
immeuble ou meuble...» Cp. Tar&e v. Bar, Theorie und Praxis des internatio-
nalen Privatrechts, II, S. 673.
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u Goxke omperbiemmoe ouepramie. Bukcrh cw Thus, 910 Aaers
HAMB BOSMOXHOCTb OTOPOCHTS IBIHH PAAS APIyMEHTOBD, KO-
TOPHe OCHOBABN Ha cMbBmemiu Touers spBEia BHyTpeHHAro H
sEbmaaro mpasa. Ho mpexse wBMt npuCTYmnTh BB EpHTHYE-
CEOMY AHAJXHSY APryMeHTOBH, NIPHBOJHMHXB Pro # cONtra Toro
HIH ADYroro NOHHMAHIA TEPPHTODiH, HAMB Heo6x0pEMO cxbiarsh
eme OJHO IpexBapHTearHOe 3amBuamie. v

[Tonarie TeppaTOpia’ibHATO BEPXOBEHCTBA HIPAETH BEChMA
BAKHYI0 pPOIb KEAEB BB rocynapc'rsennou's,' TaEP K Bb
memjysaporaons npark. Thus me wmembe 8ro momATiE MoO-
#eTs EMBTH TOABEO OAHO COAepEaHie H OONY I0DHAHUECEYI
CTPYETYpPy. 9TO, OJHAKO, He BCErAa ACHO COSHAETCA BB JHTe-
paryps. Taks, Hanp., Posuns '), npacoegnradacs k5 Bossphuimn
bpurepa, I'' Me#hepa m jxp., mpa3HaeTs, 9T0 CH TOYEH
spbria BHYTDEHHATO0 NpaBa TEPPHTOPid He ABiZeTCA 00BEETOMD
BIACTBOBAHIA H 49TO O MOHATIH Ny6IWYHO-Bem[HA'0 HpaBa Bb
cuucal ,einer exclusiven Sachbeherrschung® me mozers GuTh
# pbun. Ho, mpojor&aers onD, mnoe 510 B MeXAYHAPOXHOMD
npaeb; saber BemBad KEOHCTDPYELif TePPATOPiaZbHATO BEPXOBEH-
crBa BoOAHB MHCIgMa u fame HeoOxoruma. Touno Tak®e H
IlnurtexbpMans, BOTOPHH, Eaks MM Bhme BApbIm, crouTs 33
ABOHCTBEHHYI0 HPHDOAY TEPPHUTOPiH, HAXOAUTH, YTO XAPAEKTEPOMD
Be#, 0GHEETOMB, OHA 001a1a€Th TOIbEQ Bh MeaIYHADOLHOMD
npast *).

IToro6Hoe pasipobiemie mORATIA, MO CYWECTBY CBOEMY €XH-
Haro, J0JKBO OHTh NpPH3NAHO BB EOpeHb omuGouanMsB. o
cosepmenn0 cupaBejiuBoMy sambuamio Ilpeficca ®), xorsa
TOMY K€ CAMOMY IODHIHYECEOMY OTHOMEHi0 NPHAAITH OHY
CTPYETYPY BB rocyjapcrsennoMd npasb, a apyryo BB MemAy-
HAPOXHOMB, TO OZHO BTO Yi&e CIYXEHTD NPA3HAEOMS OMHGOYHOM

1) Das Recht der offentlichen Genossenschaft, 1886, S. 46 ff.

?) «... ist die (iebietshoheit im diesem zweiten Sinne rein vilkerrechtlich.
sie hat keine staatsrechtliche Seite», Internat. Privatrecht, I, S. 93.

3) Gemeinde, Staat, Relch, elc., S. 274,
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roHCTPYENin. He Gess oCHOBAHIA BTOTH ABTOPT HANOMHHAETSH
0 OHBMEXD HpexAe BH GOJIBMOMT XOAY ABYIAABHXD TeOpiixs
CYBEDEHHTETA H TOCYA3PCTBEHHHXD JOTOBODOBH ® HPHBOAETE
samBuamie Se#ifexd 0 TOMB, YTO BCARAH Bempb, CH EABOK OH
CTODOHH MH Ha Hee HH CMOTpBam, ocraerca Bce Tolt &me: BGO
pasingie BB ycMoTpBHHOMT JXEeEHMTH He BB Helf, & BB TOMS,
EOTODHY CMOTPETH ).

Ha cawoms xBab, wempymapoanoe npaso Gepers rocyzap-
CTBO TAEBH, KAEP OHO CYmECTBYeTh BH XBHCTBHTEALHOCTH, H
OmepHpYeTH HaA® TBMD HOHATIEME, EOTOpOE CO3XA€TH BHYTPEH-
Hee mpapo. MH 3THMT He XOTHMB CEasaTh, YTOOH y MeRAy-
HADOAHAT0 mpaBa He GHJIO COGCTBEHHAr0, CAMOCTOATEIHHATO
copepxania. Tagoe MEBmie ONI0 6H oueBdxHOW HexBmocrTsiO.
Ho 18 nomaTia H oTHpDABEHA TOYRH, EOTOPHA 06mu A1d 065-
BXD JECHUNNHAD, JOIXHH OHTH DABHOSHAYYIMH H HOEDHBATH
ApYrs Apyra. '

TocyAspcTBO MECIATCH B 6e3% 06meHia b APYrHME; OTB TOTO,
OPHXOAHTCA JE €My CTRJIEMBATHCA Ch XPYIMMH HOAHTHYECEMMH
OpraHEsMaMe HiAR BETH, iOpBEAHuECKad NpHpOAR ero He k-
sderca. Ilosromy yuacrie ero BB MemayEapoaOM® o6oporh
He MORETH COSAATh Aid HEro Earb TagoBoro (BHE ero orHO-
meBill KB ADYrHMT TOCyAADCTBAMYE) HHEARAXT NPABD H 006d-
sagHOCTelf B He CHOCOORO H3MBHETL HAH NPHAARTH €My Ty HAR
APYrylo OEDACEy.

Il. Hputuna veopin nyGamynaro BewHaro npasa rocyaapcrsa
Ha TeppuHTOopilo.
*
§ 51. Jlo cuxs nops Mu, raaBENMT 06PasOMDb, CTPEMHIHCH
ES BOSMOEHO NOYHOMY H ADEOMY H300pameHil0 IOCHOACTBYIO-
maxs Bb Janrepatrypl BanpaBiesif w KB DpaBuabBROM HOCTA-
HOBEB camaro Bompoca o lopuauueckoii mpupoxE TeppETOpiaAb-

1) Der Buudesstaatsbegriff B Zeitschrift f. die ges. Staatswiss, B. 25,
8. 205, )
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.

HATO BepXOBeHCTBA. Temeph HaMD HPEACTOHTH EPATHUECEH Pas-
cMorpBrs m omBmaTs TB ABa BosspBEiz, MemAy EOTODHME KOAE-
Grerca HAYYHAHS MEICHb.

T'ocnozcrByomasd Teopis, Rakh Mu BEABAH, EKOHCTDYHpPYeTH
TEPPHTOPil0 KAR® OGHEETH NMyOARYHO-BEN[HAI'0 NDaBa IOCYARP-
CTBA, IPH YeMb BB 9TOMH mpaBl ycmarpusaers wbaro orauu-
HOe OTH YACTHOH COGCTBEHHOCTH.

JlOEa3aTEALCTBO BTOTO NOXOEEHid TPeGoBaI0 GH YCTAHO-
BIEHiA JABYX® Bemeli: BO-mePBHXB, 4YT0 NPH3HARH NOHATiA
TEPPHTOPiaILEArO BEDXOBEHCTBA COBIAJAIOTH Ch NPHSHAEAMH
COGCTBEHHOCTH M, BO-BTOPHXB, 4T0 COGCTBEHHOCTH BTOPOrO IO-
p4JEa XADAKTEDH3YeTCA TARHMD CHENA(YHICCEEMs OTIHYiEeM'B,
ROTOpOE OTCYTCTBYeT> B YacCTHO# coGcTBeHHOCTH. BB IHTepa-
TypB, o0aHARO, CEOIbRO-HEGYAh NMpEHENEmiaIbHOE H3CIBioBAHIE
STHXD BOOPOCOBL OTCYTCTBYETH BOBCE, H APryMEHTANid CTO-
POHREEOBS PasCMATDHBAEMATO YueHiA He HAETH Aarbmre H3BBCT-
HHXH aHAJOrill m cOammemit mexzy Goxbe miu wmembe cxoa-
HEIMH IPHSHARAMH.

Ha camous pkrB, 10EaSATEIRCTBO TOZECTBEHHOCTH O0GORXH
IPABOBHXB ABIEHi#f yCMATPHBAIOTH B TOMB, YTO TEPPHTOpiAXbHOE
BEPXOBEHCTBO €CTh IPaBO a6COXIOTHOeE, SaRXiOYaomeecd BB
IpaBoBOlf BOSMOZKHOCTH OTCTPRHATH BCARYIO IPYTYiO JepXEABY OTH
yupazHenis B1acTd B5 npexbiaxs rocysapersa'). Hbrs commbmia,

) Cu. Bornhak, Allg. Staatslehre, S. 71: So ist anch die Gebietshoheit
des Staates efn ausschliessliches Recht. Sie verhindert jede andere Staatsge-
walt an der Bethitigung der Herrschaft innerhalb des Gebietes, ete. Laban d.
Staatsrecht, I, § 21: aber wihrend das Herrschaftsrecht iiber die Unterthanen
eine Analogle findet an .den Familienrechtlichen Gewaltverhiltnissen, theilt das
Recht des Staates am Territoriam mit dem Privatrechtlichen Eigenthum das
begriffliche Merkmal der ausschliesslichen und totalen Herrschaft
iiber eine korperliche Sache. Halleck, Intern, Law., ch. VI, § 6: as a general
rule, the property of a state ... is marked by the same characteristics rela-
tively to other states, as the property of individuals relatively to other indi-
viduals, that is to say, it is exclusive of foreign interference and susceptible
of free disposition. Ortolam, loc. cit., 301; Hellborn, System, S. 134.
CeHaky MOmHO 6HI0 6 yMHOXATH ad Iibitum, Taxs Kax®s mpABOXeHHAd Apry-
MEeHTAIid BcTpBuaeTcd y BeBXb aj6NTOBD EA3CCHUECRATO HaUpaBIeHig.
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9T0 BH AAHHNXH OpejBaaxt MOEeETs BARCTBOBATL TOAHEO OXHA
AEDXEABA H UTO BIACTBOBAHIIO €4 HEETO BOCHDENATCTBOBATH—
SAKOHHHMH NyTeMh—He MOxeTd. I[paBo Ha BIACTH, yOpamHe-
nie imperium’a, MmciuTca BB RauecTsb UpHTASAHiA, HAUpABAEH-
uaro nporesh BeBX® ApYrHXB rocyaaperes. Jpyrumu croBaMm,
0HO ecTh a6CONIOTHOE jus contra omnes, TAEEZE EaED H IPABO
COOCTBEHHOCTH H BCABOE BOOOmE BEmHOE IPABO.

Jdro pascy:xaenmie, 0xHaB0, 061axa.Jo GH AOKA3ATEALHOIO CH-
4010 TOABEO BB TOMB ciyiaB, ecin GH mOHATIA AGCOZIOTHArO f1
Bemuaro mpasa Oumam paBHosBauymH. Ha camoms ®e abab aro
Aa1eE0 He TAKB. AGCOJIOTHOE NPABO NPOTHBYMOJAraeTcd OTHO-
CHTeIbHOMY, OPHE REOEMD IpHTHSaHie BCerja HANPABIEHO IpO-
TUBS oupeybieEEAr0 JHNA HAR ONpeABAGHHEX® JENE ).
CymuocTs &e a6COXOTHATO NPABA 3AEINYAETCA BD TOMD, ITO HPH-
Tasadie mpH HeMB 06pameHo K0 BcBMD XoxAMB BAH, BooOmeE,
cy6seerans npass. Ho mogo6Haro poja mpurdsaBie MOZEeTH
MPHHAJIEEATh HE TOIBEO CyOBEETy YaCTHAr0, HO ¥ NYGAHIHATO
npaBa; OHO MOZEeETHh CIYRHTH XApakTepHoR uyeprot B Taroro
npaBa, kOTOpoe HHYero o6maro He HwBeTs CH HMymecTBeR-
HHMD H BemHEEMB. TakB, He rOBOPA Y&EE 0 MHOIHXD OTpa-
caAx® cemeltHaro mpasa, BB OcoGeamocrd ApeBHAro (cTomTH
BCIOMHETb 0 GesrpaHHYEOMT nponsBoxb pumcearo pater familias
Apesubfimelt smoxm), Bcagi#t ryGepraTops, Hamp., BecommbHHO
uMBers a6coxioTHOe mpaBo (BB YCTBHOBAEHHHWXD SAKOHOMD Ipe-
xbaaxs) Ba ynpasienie BeBpeEHoft emy ryGepmie#t: BB Heit 0B
HOcHTeZb onperBreHEaro koMmieEca NyGIRYHHXD HPABOMOYif
A MOEETH TPe6OBATH OTH BCARATO TPETHATO XHIA HEHADYIIEHiA
ero EoMumerennia. TOYHO TaKZ&e H BCA COBOKYIHOCTH Aep&aB-
HHXD NIpPaBb, NPHHEALIEARRMHEXT FOCYARDCTBY, HOCHTH, MO OT-
HOmWEBil0 Bh ADY'EMT YJEHAMD MeXKAYHADOXHAro oOmenid, a6-
coxmoTBR# Xxaparteps. IOpEgAueckH, HE OEHO TOCYASPCTBO He
MOXeTD OPenATCTBOBATH ADYrOMYy YHDAEHATh CBO0 BIACTh BB

) Cp. Merkel, Juristische Enoyclopidie, §§ 200—202.
i
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npexbaaxs AaHHOM TePPHTODiN, H MPaBO rOCyAAPCTBA, B HACTOH-
meMs caydaB, mmbers EoppeasTaBoMB 00643aHHOCTH BCBXD mpO-
9HX'h BOSAEPEUBATECA OTH TAKMXD ABicTBill, ROTOpWA Moram OH
BOCNIPENIATCTBOBATH OCyulecTBIeHilo 8Toro mpasa. Ilpurasamie,
crax0 OHTb, HAIPABIEHO contfra omnes: HO HSH BTOr0 BOBCE
eme He crbiyers, 4ToOH caMoe HPaBO OH.I0 BeIN B W M'B.
[loxo6n0 TOMy EAET HAYAJIBHAEF ryGepHiu He ABadeTca jep-
HKaTeIeMD RAKAXB-1460 BEMHNXS OPABOMOUili, a o6ieueHn:H ms-
sbcraoft Eommerenmier B3 npexBiaxs moiumHEnHOM eMy aiMm-
HHCTDATHBHOH €iHHHIN, TOYHO TARZEEe W TOCYAaPCTBO, XOTA H
061a1aers AaGCOAOTHLIME NPABOMB HA YOpaEHEHie BIACTH HA
AAHEOR WACTH 3eMHOY#f IOBEDXHOCTH, BB CHAY BTOI'0 HE ABAGETCH
eme co6cTeeRRAEOMT pToK nocab el ). Bek mocabacreia uckaio-
YHTEIbHOCTH BIACTBOBAHIA rOCYASPCTBA HA AaHHON TeppATOpiu
HOAYYAIOTH CTOXb XKe YAOBIETBODHTEAbHOE O0BACHEmie mPH KOH-
CTPYEIiE TEpPHUTODPiaibHATO BEPXOBEHCTBA EARED BIACTBOBaHie
BB TEPPHTOPid, BB M3BBCTHHXB OpOCTPAHCTBEHHHX'H mpexBraxs,
EaEh H. IDH TOMH DOHHMAHIM, KOTOpOE TEPPHTOPil0 IpeBpa-
maeTs Bb 06BekrTs. CaMp mo ce6B, TaEEMDL 00pa3oME, OpH-
3HARS &6COXIOTHOCTH BIACTBOBAHIA He AA€TH OCHOBARIA AxaA
paspbmenia Bompoca BB TOMB® BIM WHOMB cMucab ?).
CoBepmenHo Takoe ®e sHaueHie mmbeTs H NPHIHAKD MOA-
HOTH TFOCHOXCTBA, KOTODHH CTODOHRHEAMH DA3CMATPHBAEMOR
AOETPMON BHCTaBAsETCA BB Kavecrsh pbmaiomaro np: orome-
crBIeHin COGCTBeHHOCTH H BepxoseHCTBa. 1loxo6HO TOMY EaE®
- co6CTBeRHHED, B HpHHOumb, obiagaers jus utendi n abutendi

1) Cano coGoio pasymbBercd, UTO rOCYASPCTBOHHAH BJIACTb H BARCTH HAYalb-
HHKA rybdepHiu mau, BooOmie, Kakoro OW TO HHM OLII0O OpraHa rocyjapcTsa He
MOryTh GHTh HOCTAB.ICHHM Ha OAHY AOCKY: BB llcpBoMT cayuaB umBerca meorpa-
HuueHHoe—in thesi—imperium, Bo BropoM® jeaerspoBaHHOe H HOAYHHOHRHO0® PR~
omouie. Ho o6mifi npusHak®b, Tus He Mewbe, numbBercd, HMeHNO a6coalOTHH T
XapaKTeph NpPHTHASAHIA, HANDPABJICHHATO, 1A FOCYARPCTBA—IPOTHBB BehX'b yuacT-
HHKOBD MOXAYHRDOAHAro o6uieHid, AA8 OpraHa AAMHHHCTpPALiM—NpOTHBD Behxb
APYTHXD OPraHOBD H JHIB.

%) Cp. Fricker, Gebiet, otc., S. (6eap MoruBBpoBkH) ¥ Harburger,
poueusia Ha kEury ®pukepa Bp Archiv f, 6ff. Recht, 1902, 8. 155.
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npuEajiemamell eMy Bemblo, rOCyAapcTBO, rOBOpATSH, Bh mpaBh
pacnopazarsca csoelt Teppuropiet mo cBoemy ycmorpbuii, me
3Had AAd cBoelf BoAM HHEAKHXH I'DAHHNG, EpoMb aMb &Ee ca-
MAMB YCTAHOBICHHHX' ).

Cp ¢opuazsEolt TOuRHM 3pBHiA, amasOria mpexcraBiserca
suoass npasmapHolt. IloiEOTA BIACTBOBAHIA XApAETEpH3YETH
OAUHAEOBO E&KB COGCTBEHHOCTH, TAKH H TEPPHTOpiaibHOE Bep-
xosBeHcrBo. Ho, Torza kak®s npE dominium rocmoACTBO Ha-
IpaBied0 HA MaTepiatpHHE 00BeETh, HA Bemp, imperium
MomeTd ce6a npoABAATH H 6ess TAROrO 06TeKTa, & BB mpexh-
Jax® TeppuTopid. I'ocyAapcTBO IOJHOBIACTHO, OHO Ge3roH-
TPOABHO MOXeTH YHDARHATh CBOH JIEPEABHNA IpPaBa, HO H3B
3TOro BOBCE He BHTEEAETH, YTOOH T& 4YACTh 3eMHOM mOBEpX-
HOCTH, TAS 9TO0 nNpOHCXOAHTH, GHIA LpEAMETOMB EaKHX'B-IHG0
BeN{HHXD> NpHTA3aHi! cb ero croposn. IIpmsHar®s ,uoxEoTH”
BAACTH OJHHAEOBO NDHIOEHMD EKAED KB TePPHTODiE—O0GEBEETS,
TAES H KB TEPPHTOPiH — IDAHHIH TOCHOACTBA.

TakrMb 006pasoMB, CoBIAjEHIe YEASAHHHXH IPHBHAEOBD
(,a0coal0THOCTS H ,UOIHOTA® BAACTH) eme HEe ONPABAHBAETH
OTO:EECTBAEHIA 0GOHXD noOHATIR — COGCTBEHHOCTH H TEPPHUTO-
piaabBaro BepxoBeHCTBA. BB lopmimueckolt HayEB, oamaEo,
HOJAOGHNSA TNONNTEM IHEPEHECTH TpPAZUI[iOHALS, EDHCTAIAH30-
BABIIACA KATEropiu u3s 0AHOH OGJACTH BB ADYIYI0 COCTABIAIOTD
saypapHoe asaienmie *). Mommo 6ui0 OH yEasaTh HA JECATEH
TAEHX'D #BJeHilf, KOTODHA NEepPBOHAYAIbHO 33HECEHH OHAH BB
EATeropiio Co6CTBeHHOCTH, & 3aTBMB BH3BAIM BD &H3Hb Ca-
MOCTOATeAbHHA EOHCTpYENia. Jaza mnpmmbpa ynoMamems 00%
4BTOPCKOMD ¥ NIAaTeHTHOMH npaeb, koropoe H uoHNAS MuO-
rUMA TMPOXOAKAETH CIHTATHCA HMYUIECTBEHHO-BEMHERMS ).

1) Cp. nuTaTH, NPABEJGHHHA Ha cTp. 160, mpumM.

) Bb uosbftuiec Bpema mpenioieHo pame BHABTH BB 8TOMB 0cOOHHE 3aKOHD
«KOHCTpYKUjioHHO# skoHoMim>, cM. A. Inaemko, Ipaso usoGpbrareas, 1I,
1903, cTp. 274 u caba.

3) CM. YHHUTOKHIOWYI0 KpPHTHEY ®Toro HampaBieHis 'y A. IImiemEko,
loc. cit.

11*
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Amaxorig, ojHABO, CIOCO6HAH XATH HOXE3HHE PESYASTATH BB
061aCTH TONEOBAHIA NpaBa, HPH KOHCTPYENiH Epalime omacHoe
H EOBapHOe OpyAie; Gaarogapa elf MOryrs SaTeMHATHCA Ccyuie-
CTBeHHHE MOMEHTH H3crbpyeMaro momATiA, 9T0, BB CBOK OYe-
peAb, BeAeTh Kb NOCHBIIEHMD H JOTHYECEH HECOCTOATEIbHHME
BHBOAAM'S. TaEOBHMB, MEKJY HPOYHMD, 10AXEHD OHTh NPHSHAHD
pesyanTaTh OTOZECTBAEHid COGCTBEHHOCTH W TEPPHTOPiAIbHAroQ
BEPXOBEHCTBA.

8§ 52. Hu ncriounteasHult XapaETeps BIACTH, HH NOAHOT3
rocnoAcTsa '), TakuMb 06pasOMB, He COCTABIAKTE eile, CaMH
mo ce0b, co6CTBEHHOCTH; AAd UAIHIHOCTH 9TOH mocabjmedt me-
00X01HMO0, YTOOH I'OCHOACTBO XANA 4MBIO CBOHMB HPEAMETOMD
ROHEDETHYI0 4acTh MaTepiaspHaro Mipa — Bemb. CaMoe e
rocnojCTBO AOJEHO SABIIOUATHCA BB I0Ab3OBAHIH, yHOoTpeCaeHin
BEIH, H3BIEYeHiM H3D HEA IAOJOBS M T. . JpyrmMum cioBamu,
Bemp HMBers xosalicTBeHHYI0 QYHENiO BH MEEIYIOACKOMD
o6opors, OHa COCTABAfETS DPEOHOMHYECEOE Giaro ’), yxoBae-
TBOpAoUee NOTPeOHOCTAME aiofell. Bb sTOMB 3amAlOuaeTCH
CMHCAT HOpPHSHAKA MNO0Ib30BAHIA, pacmopAxEeHid, KOTOpwi
npucynys BeBus ompexbremiaM® CoGCTBEHHOCTH, XOTA H He
BCer/a UpPAMO BHCEasusaercd ). ®opMairsHHe EpATepin cymie-
CTBEHHH AAA DasrpaHHYeHid ed OTH APYIHXH BEMHHXD HPABH.

1) Jlormueckad COCTOATEJBHOCTH BTOI'0 BTOPOr0 NPUBHAEA MOABEPrHYTR Bb
Hopbiime#l auTepaTyph cuabHOMY comHBHil0, cM. Leo Graf Pidins ki, Be-
griff und Grenzen des Eigenthumsrechts nach rémischen Recht, 1902, S. 1 ff.

?) Pidiinski, loc. cit., 14, onpexbasers MpaBo COGCTBEHHOCTH BB Cy6bek-
THBHOMD cMHcab kakb ,die durch Rechtsvorachriften einer Person gesicherte
Miglichkeit, sich eine Sache ausschliesslich wirtschaftlich nutzbar zn ma-
chen“. Upn sToM® TepMUHD ,Wirtschaftlich“ moHuMaeTca HMBHCBD YBKOMD cMHCAS
MaTepiaibHOft M0J68HOCTH, & BB IIHPOROMD, OXBATHBAIOUEMD H JYXOBHHE I10-
Tpe6HOCTH ueaoBBER, .

3) Code civil, art. 544: la propriété est le droit de jounir et de disposer
des choses de la manidre la plus absolue, etc. Ilpycckitt Landrecht (I, 8, 61)
ynorpeGagers BHpamenie ,iiber die Substanz einer Sache zn verfiigen“, Iep-
MaHCRoe Ywomenie (§ 903) ,nach Belieben verfahren“. Beh sTe TepMARH Mo
CYIMECTBY OAHOBHAUYIU—OHM NPEAYCMATPHBAIOTH, caMo co6olo pasymberca, He
MpaBo moBerBBaTh, & MMOHHO BOSMORHOCTH MOJBBUBATHCH BEIIbl0, KaKh BEOHO-
MHYECEUMD 6IarOMD.
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HO He HCYEPUOHBAITE CaMoro WECTETYTa. OmpexBiemnoe ouep-
tTanie »TOTH mOoCcIBAHI moayuaeTs  TOrAa, EOTAR ACHO YCTA-
BJCHH poib ¥ (YHENIiA Bemu BH NHBHIPHOME 000poTh. Brache-
gHie 9rofi QyBENiH, BB CBOI OYepeib, NPHBORHTH EB TOMY
PesyABTATy, UTO EMeHHO 33BCh B JeRHTD rDOMAXHOE IPHHLH-
niaxpHOE pasiHyie MeRAY TEPPHTOPialbHEMD BePXOBEHCTBOMD
H BeMHHMD IPABOME.

Kags Mu y&e sume sagbam (ctp. 125), BuepBsie BHEMAHIE
Ha (YHENiOHANBHYI0 PASHHI[y ME&EAY Bembio H TeppuTopielo o6pa-
meHo 610 PpHEepOM'B, NOIORHBIEMS HMEHHO 9Ty PASHHIY
BB OCHOBY CBOell EOHCTDYEIiH TepDDHTODiaJbHAIO BEDXOBEHCTBA.
T'ay6oria # mnpoaymanEma samBuaHia repMaHCEAro ydeHaro,
OJHAEO, OEA8aJH, CPABHATEIFHO, MaJI0 BIiAHiIA Ha mocxBaymoiee
passHTie Bompoca. M mocxB, EaEB® ® X0 moABieHiA GPOmMIOPH
dpurepa, TyOAROUCTH OPOXOAEAIOTH OTOXECTBIATH MATEPiaibe
Bl cy6cTpaTh rocyAapcTBa Chb OGBEETOMB 06XajaHid, He Ja-
Baa ce6b gaxe rpyAa BsradEyTh Ha xBio cw Tolt mOBO& TOURM
3phmia, koropas npefrarazach TiOGHHreHCEHMB HpodeccOpOMs.

Buopouews, By HoBBitme#t aureparypt Mm BerpbuaeMca cb
OONHTROR omposeprEyTh PpHRepoBcEyio Teopio PyHENiOHANL-
HArO0 pasiEvyid MeR]y Bempio H TeppaTopielo. IIpumajreEuTs
ona I'e#tanGopry '). Temiaxsmo, —sambuaers mbcroasko mpo-
HHYECEH BTOTH aBTOPH, — npoBoxuMoe PpHEepoMT cpaBme-
Hie Mexay pyHRDielt, EOoTOpYIO HMBers Bemp 14 COGCTBERHHRA,
# TOoli, KOTOpAd UPHCYmA TEPPHTOPiH NO OTHOMEHil0 KB rocy-
AapcerBy. JMoOuTHe 9TEMB IyTeMB pPesyIbTATH OHiM OH, mO-
maay#t, HeomposepxuMH, ecam On mpaBobabmie cocraBigao
9aCTh eCTEeCTBeHHHXD HayEs. Ho Tak® EAET BTO HA CAMOME
xbab me TakB, TO Meropd PpHEepa BH3HBAETH GoApmiA CO-
wabaia. He mexanmuveckn pabficTByouia CHIN IPHPOAH mOpo-
ZEJRIOTs IPaB0, COOGPA3HO CBOAMT HEHAPYIIHMEIMD 3AKOHAMD -—
BBTT, NPABO €CTh HPOAYKTT YeA0BBYeCRaro ayxa @ Rak® TAEOBOH

1) System des Volkerrechts, S. 7 ff.
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HOXYAHEHO TOJBEO SAKOHAMT MNIIIeHiA. OJTy CTAPYH HCTHHY,
no mabmilo ettan6opHa, H 336uis PpHEEDPT, APryMEHTHPYIO-
mi#t cabayomuxs 06pasoMs: ecTeCTBEeHHAA (YHENIA BemHm XXS
vexoBbra ecTh A; ecrecTBeHHRd (YHENiA TEeDPHTOPIH AAA ro-
cyzapctBa He ects A; crbjoBareisHo, OTHOmeHie roCyAapCcTBa
BB APYrOMy TOCYAAPCTBY, EAcaTelbHO TEPPHTOpiH, HHOe, YBMD
OTHOMmEHié MEeXAYy JIOJMH 0O NOBOAY BeIH. OTOTH BHBOXB,
onHaB0, He neHsGbmens, TARD EKaEs uexopbueckilt pasyms
o0pasyeTs H IOPOEJAETE mpaBo Gesp coorsBrersia cp ecre-
CTBeHHHMH (QYHERNiAMA Bemeli ; CB HAMH NPaBO H IODHCTH HH-
gero o6maro He HMBIOTSH.

He tpyrmo y6bamTsca, 4TO UPHBEAEHHHA DASCYRACHIA
Fe#tan6opHa cTOoXs Ee 6E3COAEPEATEASHH, CEOIb MaXx0 yOB-
zatexss '). Bt TOMT, 9TO WOPEAMYECEid HOPMH He COBIRXAIOTH
Ch 3AEOHaMH HDPHPOAH, He COMHEBaeTCA HH OAHHD I0DHCTEH: STO
CBOEro pOXa TPYHSMB, ROTODHH OHB TBEPAO YCBOHIB eme Ha
meoxasHO# craMpB. Touno TarEe 6escmopEO ®H TO, 9ITO HPABO
ecTh COBOEYIHOCTh HOpMB dTuiecknxt (largo sensu). Ho mss
9TOTO eme BOBCe He CIBAyeTd, 9TOGH IPABOBHA HODME MOTXH
He CYHTATECA CB CYIECTBYOMHAMD NHODAAEOMT Bemel; TpyamO
ce6b mpexcTaBaTh, 9TOOH uexopBueckil yms, BB EagecTEh
NPABOTBOPAMATo (PAKTOPA, MOT'H YCTAHOBATH TARiA NPABHIA, KO-
TOPHA OTPANANH GH 3aEOHS TATOTBHIA HIN ABieHie BHEOCMOCA W
9K30cM0Ca H T. I. Bcaroe mpaBo pasyMHO, BB ToMD CMucxE,
9T0 OHO He NpPOTHBOPBUHTE ycraHOBEeHHO# MipoBO#t SEOHOMIW,
a HanpoTEB® el mojumHAeTca H el0 Ee npejonpexrbagerca. Jumsp
(e3yMHOMY BIACTHTENI0 MOTA0 OpifiTA BB TOXOBY IOABEPrHYTH
HaKasaHilo Gymyromia Boxsn [eirecmonTal

Bupouems, na To#t me crpammnb, riB momBmenm Bmmme-
npABejeHEHd pascy®penia, I'etas6opH® caMb ceba omposep-
raers. PpuEeps, TOBOPHTH OHB, CPABHHBAETH HecomsMBpAMNA
BeIHYHHH, & HMEHHO TEPPHTOPiaibHOE BEPXOBEHCTBO H OTHO-

Y) Cm. monmwifi roMopa w ymmuromaioulif oteiTe @ p Hk e p a, Gebiet, ete..
8. 30 ff.
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megie 'vesopbra k3 Bemu. Ho #s® 9TOro EaR® pass H HCXO-
AATP Teopid QYyHKNiOHAIBHATO pasuuid Tio6mHreHcraro mpo-
deccopa: ‘¢ TOUEH spbmia sroro mocabimaro Mex:xy oGommn
IOHATIAME JEEHTH TDOMAJHAA NPONACTb, B ADPYrS> ADYra ORM
ImO3TOMY He IOKPHBAIOTH. ,HecomsmBpuMocts“ m ects To, uTO
cTpeMuTCa X0Ea3aTh PpHEEDP.

Jo6onurHo, uTo BB AaxpEBiment uszoxenim I'etan6opa,
3a6uBad CRasaHHOE EMT paHbme o HecousMBpuMocTH 060BXD
noH4Ti#l, yTBEpEAAETH, YTO H TeppuTOpid, GyAyuH OOHEETOMB
BJACTH, I0CTABAAETS OCYASPCTBY ,Genuss“,—ApyruMu crosamu,
9TO OHA BIPA€TH DOAb BemH. OJTO_ OHBAETH Bh TOMB cryuaf,
EOrJa TOCYASDCTBO BeJeTh X034HCTBO, mOIB3YeTCA TEppHTOpiel
AAA SAmETH H T. I.Y).

TagaMs 00pasoms HecousMSpEMOE OBASHBReTCA COMsMBpH-
MHNT — HO OTH 9TOro ABAO BIEpeAs He NOABALAETCA HE Ha
mars. PBup HzeTs 0 TOME, MOXEETT IH TEPPHTOPid EAEKT TAKO-
Bad EIPaTh POXb BEmMH HIH HBTEH; H roiocroBHOe yTBEDPEAEHie
Il'e#tan60opEa ROHewnO He paspBmaerTs sTOro BOmpOCA HE BD
Ty BH BB APYIyi0 CTODORHY.

Mu ocramoBmanch Ha B3riggaxb I'eftan6opra moromy,
9T0 OHH IPEACTABAAIOTS M3 Ce6d EXHHCTBEHHYK CROJBKO-
AAOyAs CephesHYI0 HONKTEY ORPOBEPrEYTh Teopio Ppukepa
0 QYHENIOHATBHOMD DA3IHYIA MeZEAy Bewpil0 H TeppHTOpier.
M 910 mONNTRA, EARs MW MOram yOBAHTHCA, ORA3aJIACH BECHMa
Maxo ycobmmoii.

Tarams 06pa3oM’b, MOKHO CYHTATH Ge3CHOPHRME, ITO POIb
# 3HAYeHie TEPPHTOpPiA BH UPABOBOMB 060poTh HPHHNANIAILHO

1) Loc. cit,, 34: ,Das Gebiet kann dem Staate in mancher Hinsicht Genuss
gewihren, indem er es bewirtsehaftet, zur Verteidignng benutzt u. s. w. Im-
mer aber dient es ihm zur Entfaltung staatlichen Lebens, zu seinem eigemen
Leben. Dazu gebrancht er es unentbehrlich, Dieser Sachgenuss ist vielleicht
nur ein mittelbarer; aber was thut das? Ein Schliissel gewdhrt dem Eigen-
thiimer amnch nur mittelbaren Sachgenuss; denn er dient lediglich zum Ver,
schluss anderer Gegenstéinde“. ITpumBps Kaloua, caMo coboro pasymbercs, RpaftHe
Mano yobgaTerens B ckopBe DOX0XTD Ha EalaMbypsb.
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orxmyaiorca oTs (QyHRDik Bemeli. Ho ecam sT0 TARs, TO H
TepPPHTOPiANEHOE BEPXOBEHCTBO HE MOZEETH COBHAJ4TH Ch COO—
creenrocrsi0. Quod erat demonstrandum.

§ 53. Oxmnmy ms® mpexcrapaTexrell EIACCHUECKOHR XOKTDHHE
(a amenno IeftasGopHoMB) 33 mocrBiHee BpeMd BHCTABACHO
6w10 B Apyroe ea 060CHOBAHIé, HCXOAAMEE AXH CAMATO MOHATIA
BeNMHATO IpPaBa. TaEs EAEE 9ra TOYEA 3pBHIA OCHOBAHA HA
ray6oroMT aHayusB mepBOOCHOB® yuemia o mparB, TO MH m03BO-
auMs ce6B mhcroasko BEHEMaTexrsHBe ee pasoGpaTsh.

Buoxore 0 mBobimaro BpeMemm BCE IOpHCTH ycMa-
TPUBAJIH CYIMHOCTh BENIHATO ITPABA BB HEMOCPeXCTBEHHOCTH
rocIOACTBA JHIA HAAH Bembi0, UPH 9YeMT HOAD HIPABOOTHOMIE-
‘HieMD BooOme moapasymbearm mseBCTHYIO OpPEAHYECEYI0 CBASH
Mex&Ay AeyMA (Hiu HBCROALEEMH) CYGHEETAME UM MeE]Yy CYOBH-
exroMs # Bemplo. Ogmaro, ywe CaBHHBH, OTBEpraf BOSMOX -
HOCTh OTHOmEHiA Me&Ay 9eX0BBROMT H Bempo, HOAT HOHATIE
Rechtsverhéltniss D0oxBOARTS TOJGRO PETyAHPYeMHA HPABOMB
oTHOmeHiA MemAy NoAsME '). ITa TouEa 3pbaid, cB TeuemieMs
BPEMEHH, CTaJa IOAyIaTh BCe GOabmee H GOabmee pacnpo-
crpameniec B BayEb H, makomens, Thon’oms G6Hia moJIO-
KEBa B OCHOBY BCEr0 YyJYeHid 0 CyOBEETHBHEIX'S WPABAXT ).
Jaa Toma, paBHO Rak® H Aaa nbaavo paga mHcarterelt, mpnm-
HABIIEXH €ro Teopilo, EaEs, mAmp., Bierling ®), Fuchs?),
Oertmann®) & xp., CymecTB0 BEMHOCTH SARAIOYAETCA BT a6CO-
JI0THOCTH SRI{HTH, HO OTHIOAb He BB HEMOCPEACTBEHHOCTH 0613 JaHiA
BembI0. DAeMEeHTS MOAb30BAHIA, ,Genuss”, BOBCE HCEAOYALTCA HSD
COCTaBA IOHATIA, H IPABO TOTAa MOEETH HPETEHIO0BATH HA npe-
AHEATH BEI[HOE, ROTA& OHO HANPABICHO NPOTEBE BCEXD H RaX-

') System des heut. rom. Rechts, I, S. 333.

") Rechtsnorm u. subjectives Recht, 1878, 8. ff.

%) Kritik der juristischen Grundbegriffe II, 1883, S. 176 ff.

4) Das Wesen der Dinglichkeit, 1889. .

¢) Der Dinglichkeitsbegriff, Bn Jahrbiicher f. die Dogmatik des heut. rom
Privatrechts, XXXI, 1892, 8. 415 ff,
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zaro '). Ilpm Tako#t moCTAHOBES BOmpOCA OEASKHBAETCA BOS-
MOZHEMB—I0 Epaftme#t wbph mo mmbmio T'e#tap6opma—ro-
BODHTs 0 npaBB rocyzapcrsa Ha cBOI Tepparopin. Bearoe
rOCYAapCTBO 061azaeTs HECOMHBHHHMT IDABOMT HE JOMYCEATH
APYTHXS X0 TONB30BAHIA TeppuTOpiel — 910 jus contra omnes,
a cra10 OuTh E jus in rem ).

Haws, £komewmo, BBT® HHARAKOE BOBMOZHOCTH SAHATHCA
HOXPOOHNMT pPasGopOMB H3IOKEHHOH TEOpid BEMHOCTH— ARJEKO
eme, BOpOYeMs, He NOXYyJHBmel OROHYATENbRON (OPMYIHPOBEE
H Berpbuaomelt Bce Bospacraomyl ONMOSHNIID BB JHTEpA-
Typ% ®). IIpeanozomums, uto sTa Teopia phpra:—TrhMD He Mente
ASH Hed efBA JH MOXHO BHBECTH EKaEig-mHOy1s mocabicrsig
OTHOCHTEXSHO BEO[HATO0 XAPARTEPA TEPPHATOPIAALHATO BepXo-
BEHCTEA. '

JBio BL TOMB, 9TO HmOAHOE OTOXECTBIeHie mOHATIH aGco-
JIOTHATO H BENHATO WPAaBA BejeTh, CTPOrO rOBOPA, KB YHpasa-
Hemilo sToff mocaBamelt Kareropim. AGcomiorHo# samuToli 061a-
ARI0Th HEe TOALEO COGCTBEHHOCTH, BragBmie ® T. 'm., HO W MHOTiA

1) Caus T hon, RaRs HBRBCTHO, HE YCMATPHBAETD Bh NPHTARAHIA KAKDL TAKO-
BOMD CYHIeCTBEHHAIO IPHBHAKA IPaBa; ANA Hero BCe MPABO 6CTh ,eine Anwartschaft
anf Anspriiche“, ,omxmpgamie mpurasamift; BemmEOCTHI0 UPaBo 061aJaeTH TOTAR,
Roras 9Ta Anwartschaft manpasaena mpotuB® BcBxb. KpnTHRY sToro Bossphmis,
TIPASHAIOMAr0 BAIAYHOCTH NPABA TOJABEO B TOTH MOMEHTDH, EOTj& OHO HAPYMIeHO,
ex. y Bierling’a, Kritik, II, 8. 182 ff. Jas mpounxs cTOpOHHEEOBD HOBArO
AAlpaBieHis BEIHOCTH KOHCTPYHpYeTed yKe He Eakh Anwartschaft, a kax® Ha-
JAHYHOCTh TPaBOBHXD nparasamift. ITogpo6Hoe uazomeHie MEBHiE oTABAPHHXB
yueHHxb cM, y Oertmann’a, loc. cit

%) Loe. cit 34: Der Sachgenuss macht niemals den Inhalt des Rechts ams.
Mein Recht iibe ich nicht aus, indem ich mein Haums bewohne, sondern indem
ich anderen den Zutritt untersage, Beschidigungen verbiete, desshalb ist es
nicht angiinglg, die Gebietshoheit als Recht des Staates zur Herrschaft im
Gebiete zu erkliren. Die letztere wird ihm nur durch das Recht ermdglicht,
ist der Zweck desselben. Die volkerrechtliche Gebietshoheit ist das Recht der
Ausschliessung jeder fremden staatlichen Benutzung des Gebietes.

3) IlpoTHBHHMRAMA ed, H8b HOBBAmAXxS, sauBHAH ce6x Dernburg, Pan:
dekten, 4 Auf. I, 22; PereancGepreps, OOmec yuemio o mparh, 1897
ctp. 236; I0. TamGapoB 5, 8. V. ,Bemuoe npaBo“ pn CuroBaph rocya. u 10pRa.
mayxh; Jellinek, Allg. Staatslehre, S. 359. Anm. 2; Kohler, Kinfihrang
in die Rechtswissenschaft, 1901, § 22, n mH. ap.



— 170 —

ceMeflHua npaBa (BB 0COGEHHOCTH BL IpeXHee BpeMd), MHOTA
ny6auyEHA OpaBoMovid # T. m. Ilpumaocs 6H HOCTABHTL HA OZHY
JocEy mpaBo patris familiae m mOXHOMOYiA X0SAHHA BemH, 9TO,
EOHEYHO, He 03HAYA.I0 OK mporpecca Bh IOPHAMIECEOMT aHAIHSE ').
[losroMy GoAbIIMHCTBO SANHTHHEOBD HOBOH Teopim, HPUSHABAM,
9T0 a0COXOTHOE TpPABO €CTh WOHATIe POXOBOE, CTAPAITCA
HaliTH TO BEHJO0BOE OT.IHYie, KOTOPHMB XapARTEpH3YeTCA Beml-
H0e mpaBo. Taks, ToH® 3TO OTIHYie yCMATDHBAETH BB TOMb,
YT0 UOPABOHOPAJEOME YCTAHOBAEHT OOmi#f sampeTs BB I0Ab3Y
YUPABOMOYEHHAr0, LOpPH Y€MD STOTH 3aIpeTd HANDABACHB NPO-
THBS TOTO MIH .APYrOr0 CHOCO6a mOABSOBAHiA Bempio '). Jag
JpTMaHa NpPOTHBYNOAOZEEHi€ BENHNXH K JHIBNXD I[PaBh
ocEOBaHO Ha 06neMB 1Bx® E ApyrExD mpaBoMouit, He E&-
cagch HXb coiepxanida. Ecam =me, rosopurs O0HB, OGDATHTH
BHEMAHi€ HMEHRO HA COjepEAaHie IpaBa, TO CTAHETD 4CHo, 10-
YeMy He00X0ZuMO BHABIATH BemHHA OpPaBa H3H o6medl rpymnu
a0COMOTHHXB: y HEX® He TOAbEO 00maa mpaBosad nbap —
moangoBamie (Sachgenuss)—mno # mpaBoBoe coxepxamie, & EMEHHO
BemHOe BCEerAd H HCERAOYATEIHHO HANPABIEHO HA BOSAEpPEAHIE
OTH TOTO HIA XPyroro EBaAAPHOEPOBAHHATO BosiblicTBia Ha
EaKoe-1160 MaTepiazbHOe 61aro — Bem(p %).

Taramp o6pagoMs ® HoBBAmAA Teopis He BB COCTOAHIH
o6ofirnce Gess momaria Bemu. Haks OW MH HH EOHCTDYHPO-
BaJH jus in rem — EaRT HENOCPEACTBEHHOE AepRaHie Bem,
BoaxblicTie Ha Hee, MJH ke KAERD NDHTA3aHie, HANDABICHHOE
npornes BCBX® M Eamkjaro, KaEs GH MH HE ODpeACTaBIAE celb

1) K» TakoMy BHPROAY XhHcTBATENBHO M NPHXOJATH: HBROTOpHE H8H CTOPOH-
HHKOBD HOBaro HampaBieRid, cM. Oertmann, loc. cit., 462; cp. Bierling,
Kritik, II, 8. 177.

?) Rechtsnorm, etc., S. 173: dieser Begriff (i. e. des dinglichen Rochts) be-
ruht darauf, dass ein allgemeines Verbot zu (iunsten des Berechtigten ergeht -
dass mithin das dingliche Recht ein absolutes Reeht ist — und dass sich dies
Verbot gegen den so oder so gearteten (ienuss einer Sache richtet.

3) Loc. cit., 463: der dingliche Anspruch erheischt stets nnd ansschliesslich
die Unterlagsung eines so oder so qualifizirten Einwirkens auf irgend ein k & r-
perliches Gut.
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IPARBOBOE OTHOMEHie—EARs CBASh TOXBEKO MEXRAY AOALMH HAH
TaRXe KAED CBASH MEKAY YeloBBROMB H mpeAMETaMH OBpY-
RAOMAr0 Mipa—BemANA NPABA TAED BAH HHAYE BCErAd OYAYTSH
BMBTE CBOEMT mpexmoioEeHieMd CAMYI0 Bemb EARD TAROBYIO.
Ecxz Bce mpaBo BoOGme HOPMHDPYETH TOABEO OTHOIIEHiA MEEAY
JI0EbMH, TO BeO[HOE IPABO PACHPOCTPAHAETCA HA BTH OTHOMIE-
Hid DOCKOIBEY OHA KACAKWTCA Bemel; ecau BemHOE HpHTA-
sagie ecTr TpeGosamie, O6pameHHOe KO BCBMD yYaCTHHEAMD
TPaZAAHCKAr0 000poTA, TO OHO BO BCAKOMH CXy9aB orpazmjaers
HOXL30BAHIE BEN[5I0, BOSHEEAETH U0 HOBOJXY Bemu. Bemp,
OpE BCBXE EOHCTPYETHBHHXT ROMOHHANIAXH, dBadeTca (OEY-
COMB, B ROTODOMT CXOxATcad HATH BChXT mpaBoMouilt m BchxB
o6asanHocrefi. IIycrs BB mOBATIe BemHATO NPABA.HE BXOX4TD
,Oenuss® wpexmeraMu BEBmEAro Mipa, mycTs Bch nmpaBoormO-
meHid BB EOHEYHOMT QHAIHSE CymMeCTBYIOTH TOALKO MERAY
NIOAGMH, Bemb, RaESs TagoBad, TEM® He MendBe, IemATH BB
ocHOB: ~ BemEAr0 NpABA H BANOIHAETH OCOGHMT, cmemadmie-
CEHMT COJeDRAHIeMT MERAYIOACELA oTHOmeHis. B® =usmesn-
HOMB oGoporb Bemp mxBers cBoio onpeiBhrenmyo xosaficTBen-
Hy©0 ¢ymEERil0 — 3Ty OYHRNi0 He X0XXHS HCHOPDHDOBATL B
COEDOBRIHHNA IOPHJHIECCEHXS NOHATIH.

Ha »ToMB 0CHOBaHiE H TeppmTOpid, EARB COCTABHAA YACTH
NOAATIA TOCYARPCTBA, HE MOKETH HCPATH POXb BEmH, & TeppH-
TOpiaAbHOE BEPXOBEHCTBO HE MOXETH ROHCTDYHPOBATHCA Kakh
jus in rem.

§ 54. 3amura Teopin mpaBa Ha& TEPPHTODII0 MOEETB, OX-
HARO, OHTH HOCTPOEHA HA COOOpaiKeHiAX®, NOYCPHHYTHXE He
n3s ofmelt Teopin mpasa, & H3H AHANHSA MERAYrOCyARPCTBEH-
HHXT OTHOMCHift, [14 MHOTMXE, MeXIYHAPOJHOE NPABO COBHA-
A2eTs, MO CYIECTBYy CBOEMY, Cb YACTHRMDB; TOCYAaPCTBA HAa-
XO0AATCA BH TBXB &e CAMHXB OTHONMIEHIAXD MEEAYy C06010, 4TO
H NIOKH, & TCPPHTOPis, COCTABAAIONAA MPCAMETT BCCBOSMORHHX'H
cabroxs, smoand mocakaosarearHo ymopoGaserca Bemu, 06T-
€RTy 061ajamid.
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Xora BB TaEy0 pBSKO-OTEpPOBeHHYI (OPMY HSIOEEHHOE
BossphHie OONEHOBCHHO HE BHJAHBRETCH, OXHARO, MOZRHO Cb
noxHolf ypBpeHHOCTBIO yTBepEJAaThH, YTO OHO H A0 CHXTD HOPD
&BageTcd WTOAEAA]EOE OGOXBIIHHCTBA CHCTEMT MEEAYHADOA-
Baro mpasa’). M HeoGXOZMMO COSHATHCA, 9TO y Hero anbored
ray6orie HCTOpHIECEie EODHH.

Ha camoms xbad, gag® Mu Bume BEXBAH ’), MeRAYHAPOXHOE
IpaB0 BOBHAEIO Bcenbio Ha ecTecTBeHHO-IPaBOBO# mouBh H
J0aroe BpeMd MHCIHAOCH K&E'B jus naturae, nepeHeceHHOe H&
OTHOMEHiA MeXJY CAMOCTO4TEIbHHMH HOXATHICCEHMH OPIAHHS-
MaMn. Cp TeuemieMs BpeMeHH, HOCXB TOro RK4EB jus gentium
BHabIeHO 6RO BB 0cO6YI0, CAMOCTOATEILHYI0 AHCHHIIWEY, OHO,
dopmazbE0, compmuyAcieHO0 Oni0 EP OyOamunoMy mpaBy. Ho
Thus He MemBe mnuBMIHCTHYECEil JyX® oOcTaacd UPHCYmB
GoJBMHAHCTBY EOHCTPYEHil.

U nma camoms xbaB, nepemecenie NHBHABHHXB EaTeropilt
BB 06JACTh MeXIYHADOAHO-IPABOBHXT OTHOMEHIH IpexcTaBAgETCA
BeCHMAa SAMAHYHBHMB. I'oCyZapcTBa, HAXOZACH BB COCTOAHIH
EOOpAAHANIA, HeCOMHBHHO mpejcTaBidioTh H3BBCTHOE CXOACTBO
CH MOXBMHA, B BXS BSAHMHKXTE OTHOmeRiaxs °). Heyampmreanno,

1) Cu. v. Bulmerineq, Systematik des Véolkerrechts, 1858; ero =e,
Volkerrecht, § 5; rp. JI. KaMapoBckiff, OcHOBHHC BONpPOCH HAYKH MeEX.
npass, 1895, crp. 97 u caBa. ’ .

%) Cu. crp. 128 u cada.

3) D10 ynogobaeHie MeXAYrocyAapCcTBEHHHIX'h OTHONIEHi#k MeERAYJIIOACKAND
uMBers rayGoroe mcuxodoruyucckoe ocHoBaHie. IIpoaBageTcd OHO M BL 9THUeCKOR
ceps, Eorja pBuUbL HIETh O TAKHX'D OTHONIGHIAX'B, KOTOPHA HE BOAIEXKATE OIBHES
c¢b TOUKH 8pBHia mpaBa : XHTefickaa MOpaib IHepEeHOCATCA HA Me:KAYHAPOAHYIO
noantreEy. Takb, Bb RUBHH Hach OOCHEHOBEHHO BO3MYNU[AeTh KAPTHHA yrHeTeHif
c1abaro CHALHKHMD, Bb cJAyuaB egnHOGOPCTBA RAPIHKA C'h BOAHKAHOMD CHMMATIH
MIPHCYTCTBYIOIHX'D BCOrAa Ha cTopoHs nepnaro. Touno TakXKe KoOrja BejoTcH BoftHa
MeRAY CHABHHIMD M CIAOHMT rocyAapcTBaMd, ofmecTBeHHoe MibHie HOUTH Bcera
GepeTs cTOpoHY MocaBAHAro, KaKb Ghl CpuBeAJHBW UaH 1BXec006pasHH HH GHAH
HNpHTARARIA ero NMPOTHBHEKA, KAKD OW NeYaibHN, Cb TOYRH spBHia meaarexs-
Haro TOpXEecTB& EKEYIbTYDHHXD 9J6MEHTOBb, HH Ohuin mocaBbpcTBia moGBAH
caa6aro rocyAapcTRa. ITHMB 0GBACHAETCH TO, YTO BO BpeMs# TPAHCRAAABCKOH
BOHAHH Rech UHBHIH30BANHWEA Mipp ropoff croaas sa Gypors, salulBafd, uTO BB
ASHHOMD cayuaB pBue mia o GopsGB moayjHRaro Hapola c’b OAHHMD }3B EYJb-
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OOSTOMY, dYTO OTOXECTBICHie UYACTHATO H MEeEJYHADPOAHATO
OpaBa HAXOAHTH ce6B CTODOHHHEOB® H BbL HACTOANEe BpeMA.

Taxs, mamp., Gierke EaTeropuyeckn yTBepHEA&ETH, 4YTO
»das gesammte Volkerrecht hat durchaus nur den Character
von Privatrecht—ihnen fehlen alle Begriffe, Einrichtungen und
Garantien, welche das vorhandensein eines offentlichen Rechts
voraussetzen“ '). AHaXormuENE BSrAAAD upoBopurca Ppure-
pous ®), llaxapis®) ® xp. Br mopbiimee Bpema npod. JI. I.
Herpamuncuns !) cibrana OHIa jaZe NOUWTER NPHHIH-
niassBE0 o6GocHOBATH 9Ty TOURY 3phmiA, ycranoBus® Takofi Epu-
Tepili 14 pasIHYeHid NpaBa YACTHArO OTH Hy(AUYHArO, IpH
KOTOPOMD MeZAYHADOAHOE H FDAEJAHCEOE HpaBa cy6cyuunpy'
OTCE HOAH OOmMEMT DPOAOBHME NOHATIEMb.

Mn nosoasus ce6t mBcEOIbEO oCTAHOBUTHCA HA BO33pE-
HiSX'> 9TOr0 yYeHaro, Tak'b EaR'b OHH UPEACTABAAIOTD H3B celd
eanHCTBeBHNY# — no Epalinel MBph maMt HSBBeTHHE — OHHTE
TeopeTHYecEaro ocpbmenis pascMaTpuBaeMaro BOmpOCA CB YE&-
saHHEO# TouRH SplBmHid.

CospemenBuii mpasosoft crpoit, rosoputs J. I. Herpasun-
Eifl, OCHOBAH'S Ha COBMBCTHOMT CYmECTBOBaHIM B B3auMOABHCTBin
ABYXs CHCTeMB mpaBoBoli HOpMEpoBEH. HBRoTOpME 061acTs
EWSHH HOPMHDYIOTCA NYTeMb YCTAHOBIGHid CHCTEMH BHCITEXB
H HH3MHXD, UOAYHHEHANXH H CONOZYHHEHHHXD OPraHOBS Cb
niasoMBpHNMT npegnEcaBieM® MMTB npejMeTa W HaNpaBIeHid
ABATEAPHOCTH, CDB €JIMHHMD HANPABIAOMHEMT IEHTPOMD, eXH-
HHMB Glopx®eroMs. Taks, Hamp., BoemHoe ABio, npoxazma mu-
Tel NPH MOHOMOABHOH cuCTeME H T. . OPraHH30BAHH TAED,
uto 3Bce umbBerca ezwsnit mrans xbiicTBid, cucreMa OpraHOBbD,

Typub#uuxb rocyjapecrss EBpons. Kaprana HacEaig Bce co60l0 8acI0oHAA, He
OCTaBHBD MBCTa AAH APYrHXD coofpaxenift. .

1) (Gemossenschaftsrecht, I, S. 843. \

?) Vom Staatsgebiete, S. 6 (,hdheres Privatrecht).

3) Deutsches Staats- und Bundesrecht, I, S. 2.

4) Cu. Die Lehre vom Einkommen, II, S. 455 ff; ,Hcka o HesarRoEHOMB 060-
ramenin“ Bb ,Bbcrmmrb IIpasa“, 1900 r., M 2, ctp. 8 u caby.
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HCOOAHAOMHEXD STOTH NJAHE H MOAYHHAIOMEXCH €JHHOMY IeH-
TPRABHOMY ODraHy H T. K.

Tagyio HOPMEPOBEY MOZ&HO Ha3BATh NYGIHYHO-IPABOBOIO
Ham cacreMoft meurpaamsamin. JIpyria o6aacru uexrosbueckodt
abAreapHOCTH, HAOD., TPOHSBOACTBO M mpojaxa xak6a, mica,
o6yBH, NpoMCXOA4TH Ge3h YCTAHOBAGHiA TAROT0 eJHHArO IIAHA
ABatexbmocrn, epuBaro 6OixeTa, €IAHATO IEHTPR, & NYTEMS
BsaHMOABHicTBid MHOXeCTB& ADYI'S OTB Apyra BB JaHBROH 00ia-
CTH He SABHCAMEXT H 0O CBOMMB COGCTBEHHHMD IIAHAMT M
‘eJamiaMs pbiicTBYlOmEX® ejHHENG. JTA CHCTEMA, BB OTJHYie
0TH TUpepupymeli, MoEeTs 6HTH ompepbBiena KaRs HBJHBHJYa-
JHCTHYECEAd, & HODMH, peryrupyiomia orHoureHid oTxbin-
HHXD CAMOCTOATEIBHHXD €JHHELB APYrs EB APYTY — 4YacCT-
ENMD npaBoMs. C(ioja, IOMAMO rpazEARHCEAro, OTHOCHTCH
MeE]ypoAoBOe H MeaIYHADOAHOE NPABO, TAED Eakb BO BCEx®
STHXD TpeXd AUCIHIIMHAXD OTHOLIEHId MOCTPOCHH H& Hayaxrk
Aenenrpainsanin. Hopwm mnopepenis, npunBraeMus E® rocy-
AapCTBaM’B BH HXh B3AUMHHXD OTHOMEHiAXB, AOAEHH, BB 00-
. eMb, OHNTb CXOAHH CB IOCTAHOBICHifAMH IUBHALHArO NPABA,
60 ¥ T8 M jpyria cocraBiAOTE AMmB Species ogHOrO 06maro
genus. .

BoabmmnerBo coBpeMeRHHXS nucareselt, opnaro, Gesyciosno
OTHOCHTH MCEJXYHADOAHOE LpPaB0 EB NyGiuvHOMY, OTBEprad
HeNOCPeACTBEHHYI0 CBA3h €ro Cb YaCTHHNMB upasoms. U na
HAII'h BSrAAAS HCTHBA, BB JAHHOMB Ccayyah, HaXOZHTCH HA
croporl rocmoxcreyiomett foETpEEH ').

f) Bp nnrepecaxd NOJHOTH HBI0KEHiZ, MH JOMKHH YHNOMAHYTh O ThXb
4BTOpPaxh, KOTOPHC H8D MOXAYHAPOAHAr0 HpaBa 06pasyloTs 0c o 6 y 10 Kareropiio,
croAlmyl0o BH'B nmpaBa uacTHaro H nyGanusaro. Taks, Hanp., v. Martitz, In-
ternationale Rechtshilfe in Strafsachen, I, 1888, S. 414, Haxoaurs, uTo MexAy-
HapopHoe mnpaBo ,den Gegensatz offentlichen und privaten Rechts begrifflich
ausschliesst“. Jlaa Heilborn'a, op. cit., 413, ,die Ansicht, das Vdlkerrecht
sei ein hiheres Privatrecht, wire als Vorurteil ebenso falsch, wie die Andere,
os sef Offentliches Recht... Und gewiss ist die Methode die beste, welche das V&l-
kerrecht aus dem Volkerrecht allein zu begreifen strebt“. Ananorsunoe wnknie
nogacpmusaerca Triepel’ ews, Vilkerrecht und Landesrecht, S. 212, Anm. 1,
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Y

Ha camomt xbab, nmpn BceM® cBoeMt BEBmEHeMD cxoacTBh
Cb VYACTHHMD IIPAaBOMB, MpaB0 MeEJyHApojHOe o006i1ajaers
TAEMMT CBOMCTBOMEB, KOTOpPOe IpHXaeT® eMy OGesycaoBHHI
ny6xmusuft xapakreps. Rak® Mu BHme Buxbam, oTHoweHiA
Me&JY CAMOCTOATEIPHHMHE HOJIHTHYECEHMH OPraHH3MAMH TOTAR
TOXBEO DEryIHpYIOTCE MEEAYHADOJHHMH NPABOMB, EOTA2 OHH
BMEI0TH CBOHMT COjepEAHieMD YIpaEHeHie BEDXOBHH XS IPABs.
JpyraMu cI10BaMH, HODMH MEZEAYIroCYAapCTBEHHAr0 HpPaBa BCerja
umBiors ceonMts nocabacreieMs Bosybiicreie na noBeakBaomylo
¢yuenio rocyrapcrsa. IloaromMy sTH HOpPMH, camu mo ce6k,
EaRKF HANDaBICHHNA HA OCYMECTBICHie imperium, HE MOryTH
ONTh TOEECTBEHHH CB TEMH, EOTODHA pPeryIHpYOTE Tpamaau-
ceili o6opors. Ilozomemie rocyxapcrsb BB MeEAYHAPOAHOMD
o6menin THMD B oTAMYaeTcd OTH status’a JHOA Bb TPAEIAH-
ckoMDb o0oporB, uro BH mepBoMsb ciyyat Bk npmrasamia Ho-
cATh nyOAmYERH XapaETepH, TARD KAEKB HEIOCDEACTBEHHO 06pa-
IeHN KB TOCYAAPCTBY KaEB TAKOBOMY, Tpe6yd OTH Hero TOro
HIH JDYroro mpoABIeRid BAACTH.

Uro xe racaerca reopi upo. Ierpaiwmuraro, To mpe-
#pe scero cabayers sambraTs, 9T0 OHA Ge3yCIOBHO PACXOXHTCA
cb ofmenpHEATHMSE Jbieniem® npaBa H Chb HCTOPHYECEH CAO-
xupmelica rpynnaposeolt ormomeni. He Bxopa 1 onbmry ea
10 CymeCTBY, MH MOZEEMD 33 Hell NpHSHATH JHIIb DPYKOBOAAULee
SHAYeHie 114 SAKOHOAATElNd; A1 RiaccHPHEANiu ke oTpacaeit
ABiicTBylonlaro COBpeMEeHHATO IPaBa OHA, HA HAUID BSLAAXD,
epsa J1H mnpuropsa. Ha camoms aBab, merpyiuo yrasats Ha
TaKi€ MHCTHTYTH YaCTHArO UPaBa, KOTODHE OCHOBAHW HA Ha-
yarB mnemtpaiusaniun; BoshMeMd jxaa npumBpa axuionqpn'ua
soMuanin—sabcr mecomnpbuHo HMBIOTCA M eXHHCTBO NJaHA, H

u uBE. Ap. Oro BossplHic, oamako, BMBcTo TOro, uro6H paspbmiaTe nmpodaemy,
3aKpHBACTDH Nepeyh HOI raass, CKasaTh, UTO MCHEAYHAPOAHOO IPABO 6CTh MEMAY-
HapOJHO® NMPABO — 3HAUMTE HHUETO He CKA8aTh., B0 BcakoMs cayuaB, ecau yie
BHABJAATE MeiAyHapojHOe NPaBO Bb CAMOCTOATOABHYI0 KATCropilo, paAjoM®B Cb
HPaBUMD YACTHHMB H Ny6IHYBHMD, TO HEOOXOXHMO YKS3aTh Ha OCHOBaHic KaaccH-
(puxanin. droro, ojHaK0, HA OAUHD H8H YMOMAHYTHYbL ABTOPOBH He ABiaers.
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4

copyBbcrrag xbareavmocTh, B oOmik Grozmers, Memay THus
AENiOHEpHOE NpPaBO €1Ba& JH MOZEETH GHTh OTHECeHO Kb my6ams-
HoMy npasomopazey ). M HaoGopors, Maorie unecommbuHO my-
61EnECTHYECKie HECTATYTH IOKOATCA Ha ACEHTPAIHSANIH,—CI0A3
OTHOCATCA, HANp., B HODMH, EOTOPHA pEryAUPYIOTH TAED HA3.
aIMAHHCTDATHBHHE CEPBHTYTH, Y HACH—S3eMEeAbHHA OTHOMEHiA
EPeCThdES H MH. Ap. BB uacTHOCTH, MeXAYHApOAHOE HPABO Cb
pascMaTpuBacMolt Tougd SpBmEig joamHO OHa0 On AbimThCA Ha
Ak Gospmid o6aacTH: ofHa 00HMMAJa OH OTHOmEHid, OCHO-
BaHHNA Ha OpHENANDS moaAHOX aBTOHOMIH rOCyJiapCTBB, Bh ApPY-
rylo BXOAEIH ON TB HOpMH, -EOTODHA peryIapyiotrs (mORa
eme PYAHMEHTADHYIO) OPraHHSaNil0 Mea&IYHADOAHATO ofumlenid,
T. €. OPraHHSAN0 MERAYHADOAHHXD AXMHHUCTPATHBHHXD COMO-
30s. Ilepsaa o6xacTh mpefcTasaana GH H3H ce6d wacTHOE ),
BTOpaA—Ny0AHYHOE MeAEAYHApOAHOEe mpaBo. Ho BTHMET CaMHME
MEeZEJyroCyAapCTBeHHOE mpaB0 OHIO ON JHMEHO eIHHCTBA ®
XapaETepa CAMOCTOATENbHON OPHAHYECEO! AHCIHIAHHH.

Jad Hach MeX)yHApOAHOE HDPaBO, EAEs OGHAMAKWEe CH-
CTeMy OTHONeHil, MOCTPOEHHHWXH HA BAACTH, H& imperium, cs
dopmMarsmo# Toyrr 3phmia AoiamHO ONTL- OTHECEHO Kb
npasy nyGaumyHomy °). OJHAKO, HeXbsd OTDPHUIATL  TOFO,
9T0 MAaTepiaAbHOE COpepEAHIe MHOrHXD MEeEAYHADOAHHXD
HODMB HpEJCTABIAEeTH 3HAYHTEIHHOE CXOACTBO CB NOCTAHOBIE-
HiAME 9a4CTHaro OpaBa: He JapOMB BB TPYASXH HepsoyuHTexel

1) Hopum aknjonepmaro npasa J. I. Merpamumgri#h, cu. AriioHepnas
Komnania, 1898, crp. 28 m caba. (Bb 0c0GeHHOCTH IPHM.), OTHOCHTH, BMBeTh ¢b
rocToACTBYIOIMND BosspBHieMB, Kb UaCTHOMY NpaBy, HO Bb 9THX'h HOPMAXH OHDB
ycMaTpHBaeTs OcoOH#t xapakTeps, NMpHOIAKAOMi HXD KD My6AATHO-TIPABOBHMND.
ArniomepHoe mnpaBo, cTaI0 GHTH, CTOMTH Ha pyGembB wacrmaro m myGanymaro
npass — HO 9TO, HA HAUIbL BSTAAAG, €ABa AH COrAacyeTca c¢h Bo38pBHieMEL aBTOpS,
BHASIAN0O BH CBOGMB pasrpaHHueHin aGcoalTHHA NPHBHARD, NpPH KOTOPOMD
HCRIIOYAETCA BOSMOMHOCTH IEePEXOAHHXD H COMHHTeALHHXB 00.1actefl.

%) 3TOTH TePMEHD MH yOoTpe6agems sxBeh He B 06HUHO NMPHHATOMD BHAYEHIH,
T. €. HC BB CMHcIB KOHQIWETA rPaXKAHCKAXD BaKOHOBDB, & B CMHCAB DpaBa je-
HeHTPaAAsOBAHHAT0, NPOTHBYNOJAraeNaro NeHTPAIHBOBAHHOMY, T. 6. My6AHYHOMY.

) Cp. mHTepecHnd saumbuania Jellinek’a, System der subjektiven dffent-
lichen Rechte, 1892. 8. 300 ff.
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9TO#t AMCOHMIIBHN jus gentium OTOZXECTBIAXOCH CB €CTECTBEH-
HBRMB npaBoMs. Ho, moMEMO 5TOro remermuecEaro 060CHOBABiA,
CXOACTBO, Bb JAHHOME ciyuaB, oOpacmgercda eme B TEMB, 9TO
rOCYARDCTBA, HAXOAACH B COCTOSHIM EOODAHEAIIH, BCTYHAITD
MexJy co60w BB cxbigm, no popud ') amarormumma THu,
EOTODHA SARJI0YAI0TCA YACTHHMH JANAMH. ITO CXOACTBO, OX-
HAEO0, He MOEETH eme upeApBmETE OPHAHYECEOH KOHCTPYENiH
XaHHATO IPABOOTHOMIEHIA H Bcero MeHBe ompasiaTh mepene-
ceHie BB 001aCTh MeXEJyrocyAapCTBeHHON XEH3HH EaTeropil,
OBAHEOMT SAUMCTBOBAHHHXD HSH C{epH rpamjaHCEAr0 060poTa.
IluBRIACTHIECEOE HANIpABIEBie, Ch EOTOPHMT SHEPrAYHO Goperca
BB HAIIM JHH HOBb#mas mroza *), B0sBORATE BEBmEEE CXOACTBO
HS& CTeleHh KOHCTPYETHBHArO OIPEHNHNA B 61aroiapd 9TOMY HSBDA-
maeTs OPHANYECKY HIPHPOAY MHOTHXH HWHCTATYTOBD MERAYHA-
poamaro upasa. B® Bacroamee BpeMa jus gentium umbers
CaMOCTOATEIbHOE COAEP&EAHie, MOXICHEAMEE H CAMOCTOATEALHOMY
IOPHAHIECEOMY AHAAW3Y; IPHIAEHBATH €r0 KB TI'PAEJIGHCEOMY
OpaBy SHAYATH He OTAaBaTh ce6b oruera BE TOMB TraAy6o-
EOM> NDHENBIIAILHOMB DPasiHYiE, KOTOpPOE CYmECTBYETH MEEJXY
o6bumMr nmpaBoBHMEH cdepamu.

Bosspamadcs EB BOOPOCY O TEPPHTOPiH, MH AOXZEHH 3am’B-
TRTh, 9TO ymopo6leHie ed Bemu@ BH MEEAYHADOAHOMD oboporh
He GHIO OH Heo6X01EMO Xa&®e BB TOMD ciyuad, ecam
6N MeXAYyHAPOXHOE IPABO MHCIHIOCH EAED YACT-
Hoe npaBo (BHcmaro mopajka). Ha camoms xbab, nycrs
MEZEXYTOCYAAPCTBEHHHA OTHOMEHiIA TOXECTBEHHR CBb MEXAY-
ZIOACEEMH, NOYCThb HODMH jus gentium mo dopub m mo cogep-
E&HII0 COBDAZAIOTH CH HODMAMH juris privati: HS® 8TOTrO
eme He cabiyern, uTo6H TeppuTopid OHIA O0BERTOMB BEHI-

1) Ho He mo copepxaHilo, TAKs Eakh OHB cBOMMB IpejMeToMDd HMEIOTH Bee-
TAa yHUpaxHeHie BepXOBHHXD Np&BD.

?) Cu. Triepel, op. cit, 28. 3JroTH aBTOPH, OAHAEO, HJETH CIMIIKOMD
A81€E0 Bb CBOEMD CTpeMIeHIH OTCTOHTH CAMOCTOHTEALHOCTH MEEAYHAPOAHO-DpAE-
BOBHXB KOHCTpYENift, 3a6HBad, UYTO eCTb TaKid MOHATiA, KOTOPHH 00mE BcBML
o6ascrams mpaBa. Cp. Jellinek, System, S. 307.
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HHXD NPaBoMOviff CO CTODOHH SAHEMAKMAr0 ee TOCYAApCTEa.
Booant wMucamME OTHOmeRif, HmO THOY YACTHO-IPABOBHX'S,
MeX]y He3aBHCUMHMH CYGBeETaMH, He 0GJAJAIOUHEMH BemHEMH
OpPABAMA HAAH TOA YACTHI0 3eMHON IOBEDXHOCTH, KOTOPad CAy-
&UTH apeHo#t ux® ABarexsHocrs. Copa nopofixyrs, Hamp.,
OTHOmEHid MeX]y pPASIHYHEHME IeDEBAMH HAH DASIHYHKMH
CTPaXOBHMH 00mECTBAMH, EOTODHA MOFyTH Ja&e, BB CHIY C€O-
raamenis, ,moxbaATL® TEPPETOPiN AAHHALO TOCYXADCTBA MEXMAY
co6oro B T. m. Cp Apyrolt CTOPOHH—HA BTO y&Ee YEasSaHO GHIO
OprEepOMT '),—cOlepBaHic MeEAYHAPOLHATO OpPaBA BO BCH-
EOMB cIyuad He Momers BHOXHE CcAHBATECA CB COACPEAHIEMS
rpamAaHCEAro, H60 NIOXA H roCyAapCcTB& He OXHO H TO Xe H
MeREJVIOICKIA OTHOmERHIA He COBHAXSKTH CH MEXAYTOCYAAD-
creeEEnMA. [losToMy m MeZAyEApOZHAA COGCTBEHHOCTH XOAEHS
6una 6N 9BME-HROYAR A& OTIHYATECA OTH YACTHO-IPABOBOIL.

TarEms oOpasoMs EslOZeHHAS TOuRa 3pbmia cama mo ce6h
He Ccmoco6Ha AaThb EJOYa EF paspbmenino sapaus., IIpe musa-
JAACTHYECEO#f ROHCTPYENiM MeXLYHADOXHATO OPABR, TAEEE EAED
H IpE NyGIAYHO-IPABOBOH, HPABO TrOCYAAPCTBA HA TEPPHTOPiM
B0aEHO OHTh JoEasamo. Omo me ects mburo pammoe, xe-
®amee BH cymecTsh Bemel, H3® ROoTOPAr0 MOZEHO OHIO OH
BCX0xuTs npH asaxEsB orabicEmxs mECTETYTOBS. Hampormss
TOr0, 8T0 Z, KOTOPH# MOmeTh> OHTh HallJeH> TOABEO BB TOMS
cxyuaB, ecam TouHO ompepBrenn BeB mpouie sieMeHTH OpHAE-
YeCEaro0 ypaBHeHid.

§ 55. Haus meoGxopumo temephr CEasaTh HBCEOABEO CIOBB
- 0 Bossphmiaxs TBXB aBTOpOBB, EOTOpHE, NPHSHABAA IPABO
TOCyAaPCTBA HA TeppHTOpilo, OTBepraioTs, TEM® He Menbe,
8HAXOTII0 MeEJYy COGCTBEHHOCTHI0 H TEPPHTODIANLHHMEB BEpPXO-
peHCTBOMB. Tars, Hamp.,, Grotefend, maudEAeTs CBOE H3XO-
EeHie YyYeHId O TeppHTOPiE' Cb 3adBieHid, 4T0 ,das Recht
der Staatsgewalt an dem Staatsgebiet ist nicht irgend welche

1) Vom Staatsgebiete. S. 6.
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Art oder irgend welcher Grad des Eigenthumsrechtes“ ).
Ha Toft ®e Tourb spbmia cromts m llETearMaHB. 3a4BUBB
ce68 pBmHTeAPHHMD IIPOTHBHHEOMD HENOCDPEACTBEHHArO mepe-
HeCeHid NHBHIECTHIECKEXD WOHATIH BB cdepy mnyGaHIEATO
opasa ’), a1ors aBTOPS THMT He Membe HpPHSHAETH 33 roCy-
IADCTBOMT TAEXEE H OPABO Ha CBOW TeppHTOpil ?). D10 mpaBo,
0XHAEO, He eCTh COGCTBEHHOCTb— ,inshesondere wire es abso-
lut falsch, das Recht des Staats an seinem Gebiet als Eigen-
thum zu denken“ — 0HO MOEeTs B AOIEHO MHCIMTHCA EAEBB
a6COAOTHOE IPaBO HA EAEO#-A1KEG0 06EeETH *).
Hocak 15x3 samBuamifi, roTOpHAa MH cibiaim BEme 0o
HOBOAY HOHATIA ,a6COANTHATO HpaBa“, HACH 9TH B03spBHia
A0Ir0 He 3a)ep&EaTh. lIpHSHAED AGCOANTHOCTA MOXETH OWTH
IPECYM> H TAEHMD ODaBaMB, EOTOPHA He SAEI0YANTS B ce(h
paeMeHTa BemHOCTH. [loaToMy meHTps TaAEecTn ompexBaenii
Iporedenga u Ilrrensmana sexnts Bb cxosb %a (reppe-
TOpil0)— APYTHEME CIOBAMH B3ZHO HE TO, 9TO TEPPHTOPiaJbHOE
OpaBo a6COIOTHO, & TO, 9T0 OHO HMBeTH CBOHMB 06BEKTOMD
tepprTopilo. Cnpammsaercd, OZHAEO, EAEOBO Ee COAepEaHie
aroro mpasa? CB COGCTBEHHOCTHI) OHO He COBIAJAETH, CTAIO0
6HTh, IpH OGMHOCTH DPOXOBOrO NPHSHARA, AOIEHH OHTH cme-
nudrvecEis BHJOBHA OTIHYid, EOTOpHA AEPPepennEpoBarE O
ero ors dominium. IlmTeasMans paspbmaers Bompocs cxb-
AYOmMHEMT 06pasoMbB: WUPaBO TOCYAAPCTBA HA TEPPHTOPil0 Ka-
caeTcd HCEXIOUHTeXbHO TBXxB xBitcrBilt, EKoTOpHA rocyAapcreo
OpeAUDHHEMAETs EAES TAEOBOE; — IO OTHONIEHi0 KB ADYTHMD
AEPEABAME Y TOCYASDCTBa HMEBETCA NPABO OTPAZATH BCAEOE
HBamajesie: Apyrid rocyiapcrsa He TOABEO He MOTYTD NpemdT-

1) Das deutsche Staatsrecht der Gegenwart, 1869, I, § 319.

3) Intern. Privatrecht, I, S. 94: Wir sind soweit wie mdglich davon ent-
fernt, hlermit in den endlich mit Gliick iiberwundenen Fehler zuriickfallen zu
wollen, dass mann privatrechtliche Begriffe, privatrechtliche Konstruktionen,
privatrechtliche S#tze aunf die Probleme des dffentlichen Rechts einfach iibertrug.

3) Cp. Bume, cTp. 141.

4) Loc. cit.

12¢
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cTBOBATh AaHHO# 2epZapt ympazHATH CBOM mpaBa Haxb BcBub
TBME, 9TO HaXOAETCA BB €4 TEpPPATOPiH, HIM XK€ CAMH TAED
HaE ®WHaYe BOsABHcTBOBATE Ha BTY MOCIBAHIO, HO OHM FOIRHH
9T0 BAIPETATh BCEMT JHIAME, EMT NOABIGCTHHMS; pasphbmenie
(mocaraEyTs Ha Yy&YyK0 TEppETOpil) 6HI0 GH He TOABEO IODH-
auiecBE HexBHCTBATEIPHO, HO W COCTABIAA0 OH HApymeHie
HMEHHO TEPPHTOPiaibHATO BEDXOBEHCTBA TIOCYAAPCTBA.

JABxo, TarHMT 06pasoMbB, CBOAHTCA EB OOHCAHil a6co-
JZOTHATO WPABA: TEPPHTOPiAZbHOE BEPXOBEHCTBO TOCYAADCTEA
ecTh jus contra omnes GHTh TOCyA3PCTBOMB, T. €. BIACTBOBATDH
BB JAHHHXD HpexBiaxs B OTPAEATH BCAKOE IOCATATEALCTBO CO
croposn '). Ho sxBcs mBrs eme phmETeasHO HEYEro TAEOBOIO,
9T0 JOEASHBAIO0 OH, TAED CEASATH ,00BEETHRHA " XapaEKTeps TeppH-
TOPiE—YTO BIPOYEMH OTUACTH HpHSHAETCA H caMEMB IlBmTexn-
MAHOMB: #CHO, TOBODHTH OHB, YTO BEPXOBEHCTBO BB YE&3aH--
HOMB cMHCIB, T. e. EaE® BAACTBOBAHie HA)B TeppHTOpielt, cb
ToYEH 8pBHia mpaETHUECEATO COAGpEAHiA OyZeTH YIACTO COBHA-
X&TH CB BJACTBOBAHiEMT BH TEpPHTODIiH.

Tags, mo wmmbmifo srToro asropa, uymoe BosybitcTsie Ha a1y
mocxBxEL0, mpoEsBeieHHOe 63 ed mpexbiaxs, GyieTs mocara-
TEALCTBOM'S HA BEPXOBEHCTBO B HPHBEACHHOMS CMEcCAB; Ha060-
POTH, €CAE HOCATATEABCTBO HCXOZHTH H3B APYIOro rOCyASpCTBa,
HAUpaBIeHO H3BHB Ha TeppHTOpil0 — TO HaJEmo HMBerca
Hapymenie 46COITHATO HpaBa HA OOHERTH BAACTBOBAHIM.

HosToMy, BucTpBAN, NpoHsBEeACHANE Yepess rpaBHny (CTaio

1) K» ToMy e, BB CYIHOCTH, CBOXHTCAE M yueHie I'e#anGopHa, op. cit..
83: Von seinem Gebiete schliesst demnach jeder Staat alle iibrigen aus, d. h.
er beansprucht Unterlassung jeder Einwirkung auf dasselbe, welche sie
nur als Staaten vornehmen kdnnten.. Wohl darf der Staat, wie Gerber
sagt, auf dem Gebiete Staat sein; aber das Diirfen bildet nicht den Inhalt seines
Rechts, denn es besteht nur darin, dass ihm allein dassjenige nicht verboten
ist, was die Rechtsordnung allen anderen untersagt. Dass diese ihm den An-
spruch gegen simmtliche Rechtsgenossen auf Unterlassung jeglicher Einwirkung
gewihrt, das macht sein Recht aus, dadurch erhdit er ein Recht am Gebiet
oder in Beeug auf das Gebiet. Beh stu pascyfenid, OAHAKO, Cb OJHHAKO-
BHND ycnBxomd NpHMBHEMH I Kb IpaBy rocyAapcTBa Bb TEPPHTOPIH.
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OuTh H3BHE) BADYMAOTE HpPABO TOCYAAPCTBO #H4 TEPPHTOpIN,
CaMOe Xe COjepEAHIC NpPaBa CBOZATCA EB NPHTASAHII HA TO,
9TO0H JpyriA AepBABH He XOUYCEAIH BT CBOHXD upexBaax:
EAEHXH-1060 HOCATATeJHCTBH N0 OTHOMEHI EB XAHHOR TEppH-
Topin ).

Exsa an MomHO mpu3HATh 9TH pascys®ieHia Ilurexsmana
0c00eHR0 ACHHME H YGBIuTEIBHNMH, TAES EAED COBEPIIEHHO
HENOHATHO, NOYeMy HADyMeHiA NpPABh TOCYAAPCTB& BHYTDH
TEPPBTOPiH OTAHYAIOTCA OTH HApymeHi#t wssHE.

Crporo roeop#, Hapymemie TeppATOPIAXBHATO BEPXOBEHCTBA
MOXEeTh, B0oOme, mupowsofiTh TOALEO BB uUpexbiaxs camoro
rocyaapcrsa; xBficTBia moayvalors XapaETeps NPABOHADYMeEHiA
JEIIb BB TOMB C1y9aB, KOTAa NpOABHAHCH BB TEPPHTOpiH, mepe-
118, TAED CEA3aTh, IPAHHIY; — BHCTPBAS — 9TOGH BOCIOAB30-
Barhcd mpEMBpows IlmTesbMaBa — TOJBEO TOrAa HApY-
muTh r3B-1m60 npasa, eCAH CHAPAAS HONAZETH HAa TEPPHTOPIIO,
darrs ®e crpbis6u, cams mo ce6B, eme me cocTaBifeTH BHE-
KaEOT0 TOCATATEABCTBA HA HENPHEOCHOBEHHOCTH TOCYASDCTBA.

A sarbus, He mpome aH B ecrecrBeEEBe BHABTE BB mO-
K0GHATO DPOAA HOCATATEISCTBAXD He HADYIIeHie TEPPHTOPiaxh-
HATO BEPXOBEHCTBA, & HaNajeHie HA CAMOE TOCYARpCTBO ?

Ecim teppuropia HeoGX0fHMEYE 9JAEMEHTH Bh HOHATIH ro-
CYASpCTBA,—4& JA4 HACH BTO HpPEACTABIAETCA Ge3CHOPEEMD —
To Bcakoe xBiictBie, ed racaomeecH, ecrb ABficreie, EMBlomee
CBOHMT NPEIMETOMT CaMull moxmTHYecki#t oprammsws ’). Ilogy-
meHie HA TEPPHTOPil0 KAKD TAKOBYI0 — €CTh MOEyMmeHie Ha
rocyAapcrso; HO B 9roft TOYEH 3pBmia BCA aprywmenTamis
IuTeabMana DajaeTs caMa cobofi.

) Loc. cit., 95: Dass fremde Staaten auf fhrem eigenen Geblet keine gegen
das Inland gerichteten Einwirkungshandlungen yvornehmen diirfen, lasst sich
nimmermehr durch die Gebietshoheit als Herrschaft auf dem Gebiete. sondern
nur durch die Gebietshoheit als Recht an dem Gebiet erkliren: leugnete man
sle, so kime man in sehr wichtigen Beziehungen zm einer vdlkerrechtlichen
Schutzlosigkeit, die in Wahrheit nicht vorliegt.

) Cu. unTepecHHs 3awbuamis Beling Bw Kritische Vierteljahrschrift, 1899,
8. 288 (penensiz Ha Intern. Priv. Ilnteirnana).
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lll. Copepmanie noOHATIA TeppuTOpianbHaro BepXoBeHCTBA.

§ 56. Hamm oromuens o63ops THXxB HpEEOHOiaAb-
HH XD coo0pazeHill, KOTOpNA HPHBOAATCA BH JHTEpPaTyph BB
SRN{ATY YYeHiA O BemMHOMB XaparTepd TeppuTOpiaisBaro Bep-
XOBeHCTBA. HAE® BHAHO, OHH BECbMA& HEMHOTOYHCIEHHH H
BHEJATCA HA JOBOALHO MATEOMDB (ympaMenTd.

Jaa GoapmmHCTBA NHCaTelelf ymOMAHYTad Teopid HEZABHO
eme COCTABIAJA HempeIOBHHY IOrMATH, He MOAJeEABmilt yame
KOEASHBAHII0O, OPH YeMB O CYIECTBOBAHiH HHOIO HANpaBIeHisA
OGHEHOBEHHO BOBCE H HE YIOMHHAJOCH.

3a mocabxmee BpeMA, OFHARO, EAACCHIECEOHR AOETPEEB mpa-
maocs morepnBrs Epalime TAREie EpUTHUECKie yAADH H CBOe
noaoxenie GespaspBibHO rocmogcTBylomaro yuemia mpoMBuaTs
H& YHCTO-060pOHHTEIBHOE.

Ha camoms abaB, co Bpemens I'e pGepa,—BuepBue &CHO
# ompepbieHHO MOCTABHBMArO0 BONPOCH O IOpPHAWNIECEOH mpupoak
TEPPHTOPiH, —He HOAJeEHTS COMHBRil0, 9TO TeppHTOpiA ABIAETCA
IIPOCTPAHCTBeHHNMT mpexbroms BaacTeoBamia. IlpocTpamcTeen-
Had QyHEOiA, TaEKEMB 06pasoms, cromrs BES cmopa '). Becs
BONpOCH CIBJOBATENSHO CBOXHTCA ED TOMY, HMBeTs I TEppa-
TOpiA C66pXs yEasaHHaro ceoficTea, eme H Apyroe, a HMEHHO
CBOMCTBO 00BEETA. ’

Mu mommraimce Zoeasath, 410 BcB TB coo6pamemid, Eo-
TOPHA NIPHBOAATCA BB IO0ABSY JBOMCTBEHHArO XapDaKTepa Tep-
pHTOpiH, NOEOATCA HA& OTOPABHNXB TOYEAXH sphmis, He co-
OTBBTCTBYIOMHAXT COBPDEMEHHOMY CTDOI0 TI'OCYARPCTEA.

Temeps BaM® He06X0AHMO BHACHHTh, 4T0 BCB OCHOBHHSE
KaJecTBa TeppHTOpiH, Bce ed (yHENioHaibHOEe SHAYEHie mOAy-
98eTH JAO0CTATOYHOEe OGOCHOBAHie, €CIH IPH3HATH 33 Helf HCEIIO-
YATEJBHO POJb IPOCTPAHCTBeHHAro0 mnpexbia.

1) Cu. Bume, ra. VI, mszomemie yuemift KopudeeBh HaYRH TOCYARPCTBEH-
Haro mpaBa. Adde: Br. Schmidt, Der Staat, 8. 142,
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§ 57. Jaa tenepemmaro, HaXHYHAIO IPABOCOSHAHIA Tep-
PHTOpiS ABIZeTCA HEOGXOAHMHME H CYMECTBEHHHMT IPH3HAKOME
rocyiapcrea. Ha sToMs Bompoch MH mozpo6HO OCTAHABIABAIHCH
B Baegemim B Momems ET HeMy sxkcs Goxbe He BOSBpARmATHCA.
TeppHTopia, TAEHMB 00pasOMB, eCTh HEOTHEMIEMAA NPHHAL-
JAeRHOCTh, COCTABHAA WACTH CAMAro rocyiapcrea; Gess mepBol
abrs ® nocabzmaro '). Ho ecam 5T0 Tag®, TO THMT CaMHMD
A0TrHYeCEH HCEIOYAETCA BOSMOZEHOCTh BHABTH BB Marepiaxs-
HOMB CcyOcTpaTB rocyzapcrsa % IDOCTDAHCTBEHHHY MOMEHTD %
OGLeETS BJACTBOBAHiA *). ,

Ha camoMs pBaB Bemp — & BB Helt npEpABHEBAETCA CB
TOYEH 8pBHiA EJacCHYECROE JORTDHHH ¥ TEPPHTOPif—CTOHTD
BHB cy6BeEra, e 006IAZA0MAro; OHA HE HHTErPAIBHAHA €ro
4acTh, & HBYTO, eMy mpormBymoiarawomeecd. Mucimmo ce6b
IpeACTABETh JeX0oBBEA, EOTOpHE BH JAHHHER MOMEeHTS He 061a-
AaXb 6N HEYBMEB: OTH STOr0 IHYHOCTH €ro, E4RB TAKOBAH, HH-
ce0apk0 He usuBHETCH. Hanmpormer TOro, ARmaTE rOCyAapCTBO
TEPPETOPIR—H OHO HCYESHETS, IEPeCTAHETH CYmECTBOBATH BB
EavectsB rocyxapcrsa ’). Toumo Taxme m msubmemie TeppmTo-
piaasHaro cocrasa ects asMbHeHie E caMaro rocyaapcrsa *).
BosMo&H0 18 8T0 ORA0 OH, eciEm GH TeppaETOpid, CTO4, TAED CEa-

1) Ilo coBepmuHHO cHpaBesinBoMy sawbuamilo ® pmrepa, Gebiet und
Gebietshoheit, 57, Beassa roBopETH, UTO y rOCYAapCTBA € C Th TEpPpHTOpif, UTO
rocyA8pcTBO 0618 5 ae T TeppHTOpieff, KAKD HeAbS8A IOBOPHTB, WTO UeJOBBE®D
BEMBers pymy: weaoBBr®: Gesm AymH (mam Tbhaa) He cyu[ecTBYeTh BOBCe,
TOUHO TaK®e 6edh TePPHTOPiM HEMHCIHMO B CaMO0 TOCYA8PCTBO.

?) EzBa 1# ecTh HEOGXOZAMOCTH JOEABHIBATH, UTO MeXKJY NOHATiAME ,Npo-
CTPAHCTBO“ H ,BeIIb“—JA6RUTH IAy0ORad IPONACTH H UTO BEN[HO® MDPABO HO MO-
#MeTh EOHCTPYHPOBAThCA EAKD BIACTBOBaBie Bb WSBECTHOMB mHpocTpaHCTBS, BB
npexbaaxs AamHO# BemH, cp, PpEKep B, Gebiet, etc., 60. Ecam memxy morm-
YeCEHMH NpPOACTABIEHIAMH CYN8CTBYeTHh BooOIIe Eakad-HHOYAL IpaHb, TO HBTD
couMEBHig, YT0 BD AAHHOMD cIyuaB OHa MOZEeTH H X0JKHA& GHTh NpPOBOjCHA Cb
nmoaHoR ompeaBaenHocTHI0. Bb npoTuBEOMB cayual mprmaochk 6H npnsnarb, 910
IR0, MoXyuABmee 8040TOR, BIACTBYeTH BB em npexBaaxs.

%) Cp. Preuss, Gemeinde, Staat, etc., S. 405, a TakmEe IpegHAyIIee HsA0-
menie, crp. 21,

%) O ToMs, BB EakoMB cMHcrb cabayers NHOHEMATEH 9TO NOXOKEHie, CM. HAMKO
(yuerie o cmocob6ax® mpioGpbrenia Teppuropift).
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3aTh, BH'S rOCyAApCTB&, GHia GH 0GHLERTOMS 0CXajaHiA, BEmbio?
le#tas6opaT orebuaeTs Ha BTOTH BONPOCH TAEH: J8, BOS-
MOXHO JId TOr0, ETO NpHSHAETH, 4T0 Y vexopbra mmbiorca
meBBerEnA mpasa HA coberBenEoe TBixo. O cBoelt cropomm,
MH 103BOAHMB ce6B orBBrETH: HBTH He MEICIEMO, XaXe H CB
rossm spbmia sroro, Gorbe ubME CcOMEHTEIsHArO YydYemis ').

JB10 BE TOMB, UTO ,CXOACTBO“ MexAy TeppHTOpiel H ge-
sopbueckEMt THIOMB s3aRZIONAETCA BB TOMB, YTO EARD TA,
TaKs H ApPyroe ABIdwTca cocTaBHOf uacTeio nBaaro [reppmTo-
pia - HaceieHie -} BI&CTH = rOCyA&pCTBY; AyX® —+ Thio =
veaopbry] *); mo poms Thia m TeppaTOpim, pasymberca, pas-
savyea. PyHEENia TeppETOpiE SaRI0UAETCA BH TOMB, YTO OHA
cay®RHTH mpeabioMs xia rocyaaperea; BHB ed rocyiaperso
BIACTBOBATh He MOReTs HiEH mo Epaltmeli mBph ero BiacTs
PACIPOCTDREAETCA TOXBEO HA OUpeXBIeHHHXD JHNG, €r0 TMOA-
ASHHHXB, A8 H TO XAmb Bb H3BBCTHHXE oTHOmeRiaxs. (6a
9TH CBO#CTBA TEPPHTOPiH—KAYEeCTBO MOMEHTA& H Hpeibis BIa-
CTA — BHTEER10TH OJHO HSH APYroro W HEePA3PHBHO CBASAAH
Me®&Ay cobo0, Mexxy tTBM® RaR® TBi0o HH BB Eoemt cayuad
He MOZETS MHCIHTHCH EAKT PAMEW, B EOTOPHX® IPARHACTCA
gesopbueckaa Boad. PaMrm 5TH cocraBiger> BEBmEiI MipD,
HO He caMB dYexoBBrs ).

) Teopia nmpaBa Ha cob6cTBeHHOe THBIO, ero WacTH W T. 1., CIAHHAH OHIO BB
4pPXHBH HAYKH, HSBIeUeHA OHJa OTTYA& 83 mocrbamie rogs WBROTOpHMH yue-
HHMH—CM., Hamp., Roguin, La rdgle de droit, 1889, p. 252 et suiv., cp. Gierke,
Deutsches Privatrecht, 1895, § 82.

?) Cauo coGo#t pasymbBercd, UTO 9TO MexaHMYECKOe MNOoHEMAHie YexoBBEa
HuBeTsh KpaliHe COMBHATENRHYI0 HAYURYI IIBHHOCTS.

3) Ecxn y=e Heo6X0XHMO BO UTO GH TO HH CTal0 NPAGBraTs Kb cpannemn'b,
TO MH CKA841K 6H, YTO PoJb TEPPHTOpPiW MO OTHOMIEHiI0 K'h UeAOBBRY wurpaers
TO NPOCTPAHCTBO BHBIIHATO Mipa, ROTOpOe OHD S8aHHMAeTh, TOTH CTOAGH BOB-
Ayxa, EOTOPHE MMP BHTBcHS6TCA. JTO HPOCTPAHCTBO, ABAAeTcH MBCTOME, rah
yOpamHAETCH €ro BoXf, H NPH STOMD He COCTABAAOTH 0GHEKTa, HO HTPAETDH POXH
semn, Ilpnsnaemca, d9TO 9TA AHANOriA NPATAHYTA 88 BOJOCH — HO STO BCETAR
TaRD OHBaETH, KOTAR CPaBHHBAIOTCA Bempm, AMBIOMiz MeRAYy co60I0 JHIIb OTAd-
JleHHOe CXOACTBO; BO BCAKOMD caryua’ oHa GAMKe MOAXOAATS Kb XBHcTBHTEABHOCTI,
uBMT cpaBHeHio TepPpHTOpiM ¢ THIOME.
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TagEMs 06pasoMb, BO3MOEHOCTh EOHCTPYEIiH, KOTOpas BB
gexopbuecroMs TBrB ycmaTpHBasa 6N 06BeETH BEMHENXD NPABS,
AHCEOABEO eme, cama mo ce6B, He ompaBiHBaeTH JOUYCTHMOCTH
B0o3spBHiIA HA TeppuTOpil0 RaK® HA Tarol nDpeAMeTH, EOTOPHE
cocraBraxh On BMBerB c¢b TBMB HATErpaipHYI YACTH CAMOTO
MOHATIA TOCYAApCTEa ). '

) Bb cBoems HoBBimews uscabposanin, Studien zum Staatsbegriffe, Arch.
f. 6ff. Recht, 1902, X¢ 1, Affolter croBa Bo3BpaimaercA KB TOCHOJACTBYIOMEMY
yuenio u yrBepmaaers (8. 126), uro ,vom Standpunkte des Volkerrechts ams
besteht ein Recht des organisierten Verbandes an dem Lande, ein Recht, das
dem Eigentumsrechte oder dem Eigentumsbesitze &hnlich gedacht wird“.

ApryMeHTanig e ero cBOJHTCE Kb cabpyiomemy. Bemmuoe mpaBo (S. 427,
Anm.) muyBerca Torja TOABKO, KOLAa CTORIIik Haj®h Cy(GHOKTOMB NMpaBONMOPAJORD
NpefocTaBIgeTd CyOheKTy Takoe mpaBo. CyGbeETh, HANp., OTABIBHHEA YesoBBKS,
cawp ce(s 9TOr0 NpaBa NMPEROCTABHTH He MOReTb. (OpPraHH Cy(BeKT® — PYEH,
HOTH, POTH H T. ., PSCIODPARAIOTCA BEMpIO COTIACHO BerBHIAME, HCIOAKIAME
OTh OpraHa BoAW, M 9T JbficTBi® W pacHmopsAmeHis OpPraHOBD CY(GBORTa SABIfA-
10TCH, HA OCHOBAHIH CTOAINATO HAAD CY(OBEKTOMH NMPABONODAARA, YNpaXKHeHIeMs.
NpHHEAARERAMAr0 cy6heKTy mpaBa. B OpraHHSOB3HELIXS €AHHCTBAXT OPrAHAMH
ROOH TaRIe HBJAIOTCH PACMOPMEEHid KACATEIbHO TEPPHTOPiN, H 9TH pacuopame-
Hif NMPHBOAATCA BB HCHOJNHeHie fainHBAMEMM opraHaMm rocyjapcrBa ¥ oTABaB-
NHMA TOABMH—HO BcB OHE ONMpAOTCA 0 BHICHIH IpaBONOPAJOKD, T. €, 0 MEEAY-
HapoRHOE TPABO, KOPOPOe IPEROCTABIAETH FOCYASPCTBY IpaBO HA TEPpPHUTOPi0 H
c¢b TBMb BMBeTB BOSMORHOCTH HSJ3BATH YNOMAHYTHSA pacHopaKeHia. — Bce sto
pascyxAeHie mpejcraBiderh HSb cedd morHbiimyio, A NPHTOMD NepeKpeNiHBAIO-
mymocd, nyragany mosaTifk. Ilpempe Bcero, pacunopAmeHiS TrOCYA3PCTBEeHHHXH
OpraHOBB, 0 KOTOPHXH FOBOPATH A., Kac8l0TCA He TEDPHTOpiH EaK® TaroBOf, a
OTABABHHXD UacTell ef, YUACTKOBD 8eMJIH, UTO, K&K MH BHIBIH, JaleRo He
OAHO H TO Me. Bo-BTOpHX®, MpaBHTEALCTBEHHKHA MBcTa H AHUA ABRCTBYIOTH TARD
HJIH HHAUe- BOBCO He IIOTOMY, 9TO 88 TBMH 8aKOHAMH HIH, B00OI§e, NPABOBHMH
HOPMaMH, EOTODHIMH peryiaupyerca HXb ABATEABHOCTH, CTOLAH GW ApyTid HOPMH
BHICIIATO NMOpAAKa. ¥3jaBad NpABHIA, KACAIOMiACH, HANp., EAAACTPA, FOCYAAPCTBO
KOHEUHO HHCROABKO He 8a00THTCA 0 MeEAYHApoAHOMD npaBB, n6o nocabgHee
HOPMHDPYETHh TOJbKO OTHOMEHIA rocyASpcTBD: MOEAY coboft H, pe P 1eKTRBHO,
TOXBKO TS H8D BHYTPOHHAXH OTHOIEHiRA, BB COCTABD EOTOPHXD BXORATH HHOCTPAH -
muft saemenrs. HETs HERaROro coMEBHIA, UTO rocypapcTBa MEHBYTH H ABl-
CTBYHOTDH He ITIOTOMY, UTO HMH paspBmiaeTs 9TO MeXKAYHApOZHO® NpaBo, 6o rocy-
AapcTBO ecTh prims, a8 MeXAYHapoxHOoe mnpaBo — posterius. ,IpaBo“ Ha cBOIO
TeppHTOpil0, KAKL ero MoHAMAeTH A., HMBIO GH M roCcyAapeTBO HS80JHPOBAHHOE,
cTodlee BHB MeRAYHADOJHAro OGI(eHiS M CT&l0 ONTH He MPUBHAIOME® HAEAEHXD
Hagh HAMD CTOAIAXH HOpMB. — HecocTOATeIbHOCTh NpHBeXeHHOR apryMeHTANin
6pocaerca BB riasa—H Kb Hefi A. HERorpa 6, pBpoarTHO, He mpH6Brs, ecxm OM
eMy He GHI0 HeoOXojaMo cmacT# BosspBuie Ha TeppATOpil, KaRD Ha wecyme-
CTBeHHH NPASHARD rOCYAapCTBA.
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Taroe Bosspbmie AOARHO CYHTATECA -AOTHIECEEMB NOD
sens’oMs, 60 OXHO HSH ABYXh: HIH TEPPHTOPid ecTh O6BEETE—
TOrA3 OHA& He €CTh CYMEeCTBeHHHH# DJeMEHTH IOAHTHYECEAro
ODraHHSMA; HIH Ee OH& COCTABAfETH MOMEHTH BB CYIEOCTH
rOCyAapCTBa—BT BTOMB cayyal eft HeassA mpHnECHBATH PyHE-
nit sems, npexmera o6raxamia '). Heo6xopmmo cxbiare BH-
60ops—H E4KD MH NOCTAPAIHCH JOEA3aTh, STOTH BHOOPT X0A-
#eHD DACTh H& BTOPYI H3% YEASAHHHXH AIbTEPHATHBB.

§ 58. Haxs mapzexurs Teneps mECEOZEEO nOApOGEEE
OCTAHOBHTbCA H& COJEPEAHIE NOHATIA TEPPHTOPiaIBHATO BEPXO-
BE#CTBA.

Ecau TeppHTOpis €CTh TO IPOCTPAHCTBO- 8€MAH, BB mpexk-
IaXs EOTOParo mpoasigeTs ce6d TOCYAAPCTBO, YIPAEHAH CBOH
IpaBa, TO CaMO TEPPHTODPiAIbHOE BEPXOBEHCTBO HE MOZEETDH HE
MHCIATHCA EAEB ArTPeraTs EABHXTB-IH60 mOAHOMOYil, HE EMBTH
EaEoe-xu60 ocoboe, cmenudpuyeckoe cozepxanie. OHO ecTs cama
rOCyJapCTBEHHAA BIACTH, DASCMATpHBAEMAA JAMB WOAB HABBCT-
HUMB yraoMs spBrid,.Bs oTHOmeRmim EoMmeTemnim ratione loci.
Ha sroms ocmoBamim cabxyers orsepreyrs TB onmpexbienis,
EOTODHA BHJBHTAITH H NDPAHHMAIOTH 33 XADAKTEDHEHH mpH-
S8HAEH TY HAH JPYIyl0 CTOpPOHY BiacTBoBaHiA. Taxk®, Hamp.,
Addoxbrreps, samBrupb, 9TO roCyAapCTBEHHAd TEPPHTOPid
mMBers cBoelt ¢yHEnie# cHaGzemie BEBmEe pacmosaaBae-
MEME cBoficTBoMD BChx® TBXB, ETO HpHHAZZEEATE EB 00-
MECTBeHHOMY €008y H HA& EOr0 JOAKEHD PACHPOCTPAHATHCA
OpPABONOPAAOED, YCMATDHBAETH BB Helt ,CpeiCTBO, IDHSHART,
EOTOPHME IPaBOBad OPraHESANid MOAB3YeTCA, YTOOH EOHCTATH-
POBATH IHI5, AONEEHCTBYIONEXS MOLIEEATH ed rocmoxcTey” *).
Bce sro, camo mo ce6B, cosepmenEo BBpHO, HO OTHIOAH HE

') Bosspbale Curtius’a, Ueber Staatsgebliet und Staatsangehodrigkeit B®
Arch. f. 6ff. Recht, IX, S. 1 ff., Oyaro mopBfimee yuemie o TeppHTOpiaEbLEOMD
BepXOBeHCTBS HCXOAHTH H8B TOTO IONOZKEHIA, UTO TeppATOopis He COCTABIAGTH
CYI6CTBEHHAr0 TPHSHAEA TOCYAAPCTB3 OCHOBAHO Ha CILIOIIHOMD HeA0pasyMBmiH.

?) O6mee rocya. mpaBo, cTp. 16.
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BCYEPIHBAETH CYIHOCTH TEPPHTOPiaibHArO BepXoBeHCTBa. Ecam
6N Bce B8HAYEHie TEDPPHTOPiE CBOAWAOCH EB YEasHBAEMOMY
Addorrrepoms mnpusEarRy, TO Ona0 ON HENOHATHO, Ha
EAEOMT OCHOBaHIA TOCYAADCTBO MOXETH OTPAEATh BCAKOE IO-
Eymenie Ha Hee, modeMy xb#icTBia rocyzapcTeeHHOR BIACTH
BMBOTS CBOEMD mUpexBiOMT TDAHHNW TEPPHTOPIE E MHOroe
Apyroe.

Touso TarR®e O0AHOCTODOHHOCTEI0 CTPaAalOTH BO38pBHiA
Preuss’a, 114 EOTOpDAr0 TEppHTOPid €CTh ,BEIHOE €XHACTBO
COMiaIbHAr0 IPaBa, EOTOPOE BB CBOEMD BO3HEENOBEHIH H CY-
I EeCTBOBAHIA HEPAaSPHBHO CBASAHO CH MPEBPAMEBieMT accomianin
Bb BODHODATHBHOE eAHHCTBO® '), & TeppHTOpiaIbHOE Bepxo-
BEHCTBO 3AEJI098€TCA BH CHOCOGHOCTH TeppHTOPiaIbHOE EOpmO-
paniu (rocyaapcrsa) BB camomsmBmemiio °).

Bz sroMs onpexbaemin Tome mmberca csoeoGpasmoe mpH-
HaTie pars pro toto: HecOMEBHHO, YTO roCyAapCTBO MOZKETH
PaCmHDATECA, YBeIRYABATH CBOM BIayBHiZ — HO He BB HTOMS,
EOHEYHO, 3REJI0OIaETCH BCe CYMeECTBO BepxoBeHCTBa. Ms® ompe-
abaenia Ilpeficca He BHBecTH HHEEAKO# IODHAHIECEO® ROH-
cTpyEnim B He 0614cHMTH HamGoaBe BamHMXT (yHENi# TeppH-
TODiE BF MeEIYHADOAHOMB 06opor: °).

Onpexbaenie TeppETOpiaysHATO BEPXOBEHCTBR, TAKEME 06Da-
80Mb, He MOEETh BSAEIOYATECA B YEASAHIE HA EAaKOe-IHGO
oxB0, Gorbe mam membe xaparrepHOe, cBoficTBO. BepxomemcTBoO
9TO €CTh CaMa IOCYAAPCTBEHHAA BIACThH;—H NOJO6HO TOMY, EAED
cymectso 9Ttoff mocabjHe# Hearsd yCMATDHBATH BB TOMD HIH
ApPyroMs ed NOpoABIEHiH, TOYHO TAaEXKe H TePPHTOpiaibHOE

1) Op. cit., 321: Gebiet ist eine dingliche Einheit des Soclalrechts, welche
in lhrem Entstehen und Bestehen mit der Verdichtung einer (enossenschaft
zur korperlichen Einheit unldslich verkniipft ist. CMrca® 8TOr0 BHCOROMApHATO
onpegbuenia MomeThr GHWTH YCBOGHD® TOJNBKO BB CBABH cb OOGmMHMH BosspBHiaMu
IIpecca Ha rocygapcrBo, Kiorperschaft, Genossenschaft w r. 2.

*) Ibid., 406.

%) Cu. RpETHRY 9TOro BosspBHia y Hinel, Zur Revision der Methode und
Grundbegriffe des Staatsrecht p» Archiv f. 6ff. Recht, 1890, S. 457 f.
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OpaB0 He MOZEETH EOHCTPYHPOBATHCA EAR® EaEoe-1H60 mocabx-
cTBie BIACTH. J3HaYeHie NIPOCTPAHCTBEHHATO0 MOMEHTA SARXI0-
9aeTcd BB TOMB, YTO OHB CTABHTH HOHATIE rOCYAApCTBA B%
uspbcrana paMeE B BMBCTE B TEMB CAYEBTH OCHOBAHiEME
X1 PasSTPAHHYEHid EOMODeTeHINid rocyAapcraa. _

§ 59. IOpuzruuecroe 3HAYeRie TeppHTOpiH ecTh
secompBEEOe mocxBxcTBie MHOEeECTBEHHOCTH rocyAapcTsb. Kcaa
6u mHa cBBTB CymecTBOBANO TOXBEO OfHO BIACTBYIOUIee €XHHEHie
J0felt, OAHO TOCyAApCTBO, TO MaTepiaxpHHA CyOCTPATH €ro
uMBas Gu Jmmb ¢arrTEIeckoe sHauemie, BB CMHCAB Qmsmue-
CBaro ycaoBia cymectBoBagiA. CTporo rosopd, caMHii BOIPOCSH
o uparB BB TeppAETOpiE MiE Ha TeppHTOpil0 He MOrL OH BOBCE
GHTH IIOCTABIEHB. IIpano‘ BCETAa IPEANONATAETS HAIHIHOCTH
ABYXD CYOBERTOBB, BB AAHHOMT Ke cayyat paBHArO rocyxap-
CTBY, T. €. He CYGODARHHDOBAHHArO €My, CyOBeETa He Cyme-
CTBOBAJIO OH.

TagnMs 06pasoMB IpaBOBOE OYEPTAHie MOHATIA TEPPHTOPIiN
N0Jy9aeTcd TOALEO GAATOAADA TOMY, 9TO FOCYARDCTBS HE EHBYTD
R30JHPOBAHHO, & HAIPOTHBG TOr0 HPHXOAATH BB IOCTOAHHOE CO-
IPHEOCHOBeHie APYrs CB "ApyroMs. Ho TaR®s EKak® rocyAapcTBo
ecTh BHCOIee ejHHeHie Jkiojelf, He 3HAmee HAXH Co0ol HWIbel
BIACTH, TO cepa XBATEIHHOCTH €ro MOZEeTH, EOHEPETHO, OHTDH
pasrpaEHYeHa TOABEO TEPPHTOPiaAbHHMD HAYAIOMS. BIacThb ro-
CYARDCTB3 EKOHYAETCHA TaMbB, rAh HAauMHAETCA YyEad, He HOXIH-
HeHHAA eMy TeppHTopid. I'paHEOE cay®aTs MexoO#t, orTabasio-
me#f APYrs OTH APyra DABHONPABHHA H OZWHAEOBO AGCOIOTHEHA
EOMIETeHNin.

Brs oToMT 3aRIOUAETCE HENPEIOEHAA H HEOTHEMACMAA
dynenia TeppETOpiE; OHa CymecTByeTs BO BCB Bpemena H Yy
BCBX® HApO0BH, TaR® RARD ABadercd HemsGBEEmMD mocabx-
CTBieMS CymeCTBOBAHiA MHOTHXD HESABHCHMHXB ADY'B OTb
APYra HOJATHYECEHXH OPraHH3MOBD, CHJIOW Bemel BHHY®EAEH-
HHXD PasMexeBATHCA HA TMOBEPXHOCTH 3eMHOro mapa. IIpaBxa,
MAJNOPASBHTHN OpHAHYeCBik amaiuss me cnocobess BWABAMTH
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3T0 CBOHCTBO B 8a semielf, Bempl0, He BHAHTH TEPPHTOPIiA.
OrHOmeRid MexIy rOCYAADCTBAMH MECISTCA JOAr0oe BpeMdA OO
gan6orbe mpocTOMYy THHY, HMEHHO YACTHO-PABOBOMY, & CaMO
FOCYAAPCTBO OTOEeCTBIdeTcA Cb mOMBCTieMT, 8eMEILHHMT BIa-
abmiens. Tags, BAKD IOKasalb HCTOPHYECEIl OYEPRT PAsSBATIA
HJeH TeppHTOpiE, croaio ibao BB cpexmie BBEa H BB HOBOE
BpeMd, BUpeAb A0 OROHYATEAPHAr0 NAJCHIA CTAPAr0 peEHME.
pocrpancTeerHas QyHENiA TepPHTOPiE OGHAS COBEPMEHHO IO-
A8BIdEMA ed BeIHNMH QYHENIAME, H NUBAIACTHIECEil! MOEPOBE,
ORyTHBaBmilf BCB rocyjapcrBeHHHE OTHOmMEHid, GHAT HACTOAHEO
IIOTHO COTEAHB, YTO COBEPHIEHHO HOPHEDPHBAIG €060 pasrpa-~
HEYHTeIbHOe CBOHCTBO MaTepiaspHATO CYGCTPaTa TOCYAAPCTBA.
M Bech mporpecc’s HayuHOH MHCIH, Bh AAHHORH chepd, sariamo-
9aeTCd B HOCTENEHHOMD YAAJeHiE BCBXD STHXD IHBHIHCTHYE-
CEHXs HACIOEHil.

Cr TOro MOMeHTA, EaED TePPETOPif mOBHAHA OHAA KEAKb
caMojxoBiBomee momaTie, XOAEHO OHIO IOSBHTHCA
cosHamie, yT0 Bch BemEna ed QYHENiE CyTh JHIB HACIOEHId,
AAIb SaTEMHAON[iS B HCEAEAWOWis OPOCTPAHCTBEHHHY MOMEHTS.
JT0 CosHAHie, KOHEYHO, MOTI0 #BHTHCA JHIb BB Ty DIOXY,
EOTAa NyOHYHOE H YACTHOE IIPABA CTAAH MECXATHCA E&ED OT-
AMYHHE JAPYrs OTH JPYra EATeropiu, & caMa TIOCYAAPCTBEHHAA
EWSHb ORA32JACH IOCTPOEHAO HE HA YACTHOMB, & HA Ny6Amu-
HOMB QynAaMeHTE.

dro, rak® HspbcrEO, 6mao abioms mHoBBitmaro Bpemenw,
CO3A8BMAr0 COBPEMEHHOE TOCYAAPCTBO.

§ 60. Pynrniesr TeppuTOpin, EAET NPOCTPAHCTBEHHArO MO-
MEHTa BB HOHATIH rocyaapcrBa, 06BacHATCA H BCh TB cBoOli-
cTBa H ,mocxBicTBia“ BepXOBEHCTBA, KOTOPHA OGHEHOBEHEO
BHBOAATCA H3D OOHLEKTHAr0, BEI(HAT0 €A XaPAETepa.

IIpes&xe Bcero aGcoaoTrOCTb B HoaHoTa Baacta ‘). Ipecabaya
CBOH 33]a9YH Ha AAHHO! TEPPHTODPid, FOCYAAPCTBO, NPHENHIIAILNO,

1) Cp. ckasaHHoe Beme, ctp. 161 m caba.
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coBepmrenHo cBoGoxEO BB BHGOpB cBoEx® cpeicts. Iloka xba-
TEABHOCTb ero, TAK® HIN HBaYe, He 3ATDArHBAETH HHTEPECOBD
ADYr#XS Y1eHOBH MeXAYHADOAHAro obmemia, T. e. TBx® camo-
CTOATEAPHNXD NOAHTHYECEAXD €AHHEHill, b KOTOPHMH rocysap-
CTBO HaXOZATCA BB NPABOBHXE OTHOMEHiAXEH, BTa CBOGOAR
abcoxorsa. Tepparopia craBaTE eff TOABRO mpoCTpaHCTBeHHEH
npexbas—nox06E0 TOMY, EAED IDARHNH OEPYra EOHXEHCHDYIOTS,
TAED CE33aTh, KOMIETEHOi0 CYAeGHAT0 HAH AXMWHECTPATHBHAIO
yupe&aeHid Ha H3BBCTHOMT DpOTAEeHIH 3eMHOR mOBEPXHOCTH.
Ho TorAs EaE® BIACTh OKPYAHOTO CyAS HIH HAYAJGHHES TY-
OepHid JeJerHPOBAHA H OCHOBAHA HA IIOJOZHTENBHOMD IPABO-
nopafeB, croamemt Haxh Hel, TPABOMOYiA rOCyAapCTBA E4ED
TAEOBOr0, & HMEHHO BOSMOXHOCTs UDOSBIATH CBOI KBATEXH-
HOCTh BB JAHHHXD Operbiaxs, He HMBIOTH NpeAmOXOEEeHieMS
CBOHM> EaBOH-IH60 CHCTEMH HAACOCYJAPCTBEHHHXS HOPMB.

T'ocyaapcrso ®msers ® pb#icreyers He BB cuiy paspBme-
Hid JAHHATO MY MeEIYHADOAHHMT NDABOMT '), H NOAHOTA
BIACTH MOZReTH BCTPBTHTH OrpaEHYeHie JHMb NOCTOABEY, WO-
CEOJBEO OHA NOCATAETD HA UYYXEYI0 BAACTh, HIH Ee BTO OIpPa-
HAYeHie YCTAHOBIEHO CAMHME TOCYA&PCTBOMB — BB (opMb co-
riamegis ¢b XPYrEMH CYOBEKTAMH, €My DABHOUDABHHMH, HIH
o0BerTaBHO# HOpMO#, SMaHmpylome#l OTH rocyiapcTsas H HMB
npHsHEaHHOMN.

Ha camoms xbab, memzyHApOXHOE NPABO, — ENHHCTBEHHO
cmoco0Hoe HAJArarTh OGA3aHHOCTH HA FOCYASNCTBO,—eCTh IPABO
COTIameHHOEe, BB TOMB CMHCIB, 49To 0BHO mpoayET®H CoOBME-
CTHO} ;EHSHH TOCYAADCTBS H HCXORATH OTH STHXD HOCIBAHEXE;
0HO HE eCTh COBOEYNHOCTb BexBHilf, CymecTBYOMBX> HESABHCHMO
0TH EOHEDETHHXH, HAINYHHXD TOCYIAPCTBH H HCXOAAINHXD OTH

1) Mu pBmmTeasHO OTBepraeMd Eakoe 6H TO HA OHIO IpaBo (MeXAYHApPOX-
HOE) TOCYAapCTBA HA CymecTBoBaHie H Beenbao mpAMHEaeMD Kb HOBBAmMeMy Ha-
NpaBeHi0, IAMIHAPYIONEMY M8 CHCTOMH MEXE]YHAPOJHAI'0 NPaBA BCIO Teopiw
»,OCHOBHHXDB* nipaBb, cM. Jellinek, System, S. 303 ff; Heilborn, System,
S. 279 ff. Ioapo6uo 3xBch OCTAHABJAHBATBCA HS 3THXH BONpOCaXh HaMb HETS,
KOHOUHO, HHKAKOH BOBMOMHOCTH.
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ESBOr0o-I660 HAIrOCYAAPCTEEHHATO IPABOTBOPAMAr0 HCTOYHEEA.
T'ocynapcrsesEas BIACTH, BHEPrid BAACTBOBAHIA He BH HEMD
AMBers cBoe HAYAI0—HANPOTHBE TOr0, MEPBOHAYAJIHHO AAHHOE
€CTh CAMOCTOATeNbHOEe ejWHeHie Joleli, B EMT XEe BHpPaGaTH-
BalOTCA TB HODMH, EOTODHSE DEryIBPYWOTH COBMBCTHYIO EH3HB
DOXHTHUECEHX'S OPrAHHSMOB. :

Ioazsora m a6CONIOTHOCTH, TAREME O6pasOMB, HE HBIAITCH
CBO#CTBAMH BIACTBOBAHIA, AADOBAHHHMH EAKAMT-IHG0 00BEE-
THBRHMT IOPABONODAXEOME, Eak® BH CPeph HMymecTBeHERXB
orHOmeRi#t MemZy moabMm. OBB—aiormvecEn Heo6XoxEMOe HO-
cxBacTBie HeBABHCHMOCTH TOCYZapCTBA.

IIprENENS PaBHEONPABHOCTH FOCYASPCTES, CaMO 0600 Pasy-
wberca, ecTh MemXyHADOAHO-IDaBOBoe Hauax0. Ho me mHMB
AR10TCA COACpPEAHie W TPAHANH BIACTBOBAHIA—Ero poap IACTO
oxpamETerbHad. To, 9T0o BHPaG0TaHO BEyTpeHHEl MHSHBIO
roCyAapcTea, AaeTcA He MeXRAYHAPOZHHNMT NPABOMEB, 60 CaMo
roCyAapcTBo, co cBoelt mpaBoBolt aBareapHOCTHIO, ABIAETCA
OPpeAnOCHIEO#, DIePBHYHHMD IPEAIOIOZKEHIeMs BCARON CH-
CTeMH MeZAYHADOAHHXS HODME.

Ho B» cdeph Brbmumxs® cHOmeHilt cymecrsynomee
COOTHOIIEHie roCYAAPCTBEHHHXS CHID NOJYIaeTH OXPAHYy HMEHHO
6aaroxapd MeEAYHADOXHOMY HPABY, KOTOpOe mpespamaers Qakx-
THYECKiA OTHOmeRHid BB OPHAWYECKid, CO3ZaBag MBIy cHCTEMY
npash B 00asaHHOCTEH, CYGBEeETaMH EOTOPHXD ABIFIOTCA roCy-
gaperea. Oxpasoft MeZ&AYHADOJHATO HPABA HOABSYETCA H TEPPH-
TOpiaAbHOE BEDXOBEHCTBO: BAACTBYA BB JAAHHHXSE HpexBiaxs,
TOCYARPCTBO IOIyYaeTh, HPH mnocpeicrsb o0bexTaBHON, HAXD
HEMB croAmelf, HODMN, mpHETA8aHiA HA TO, YTOOH BTO Bia-
CTBOBAHIe He 6NI0 HADYMEHO, APYTEMH CIOBAMH-—YTOOR HHETO
He BTOpraica Bb cdepy ero EOMumEeTeHIiH.

Ho TaE® EaE® aHAZOrHYHOE NpPATHSaHie BOSHHEAETH -H&
CTOPOHEB EamJar0o M3 YAEHOBD MEEIYHAPOAHATO OOmeHid, TO
BTOPHMH MOMEHTOMH BB JAHHOMB HOHATIH ABIdeTcd 006 A38a H-
HOCTH He BTOPraThCd BT YY&EYIO cepy, He NPeNATCTBOBATH
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ADYTHMB TOCYARDPCTBAMD NPOABIATh CBO ABareasHocts. Bn
9TOMB SAENIOYAETCA T. HAS, MEEXYHADOAHO-OPABOBAA CTOPOHA
BepxoBeHcTBa., (HA HENOCPEACTBEHHO BHTEEAETH H8H OCHOBHOR
HOCHIEH MeXJyHADOAHATO IPABA—PaBEHCTBA H HECONOXIHHEH-
HOCTH ero cy0heEToBs, HO HUCROJBEO He mpeipbmaers camoro
BOmpoca 0 lopEAnYecko#t npapoxs repprTopia. Ha camoms xbak,
OpATASaHie HA ACEAOYHTEIbHOE yHpazkHeHie TBXH HAR APYruxs
IpaBh, —HANPABICHHOE NDOTHBD BCEXE YYACTHHEOBD IPABOBOIO
060pOTa,—MOEETS OIHHAKOBO GHTH Y rocyiapcTBa-coGCTBeHEHEA
TeppuTOpPiA H Y TOCYAAPCTBA BIACTBYIOMAT0 BB TEPPHTOPiH.
HaxgynocTh mpHTASABIA TOABEO TOPA& ABAAAACH GH XOEASATENB-
CTBOMD BeN}HOCTH IpaBa (mpaBa Ha Bemb, HA TEPPHETOPiN),
ectn OH cojepaaHie BIACTA TOCYAAPCTBA AABRXOCH CHCTEMOH
HODM'B, CTOSMEXE HAXH HHEMD.

Ho wmopo6moe moxoxemie Bemed mporasopbuuao Gu, EaEb
MH BHABAE, cAMOMYy CymeCTBy MeEAYHADOAHATO mpaBa, O0epy-
mMAaro roCyjapcTB0 Kakd> OHO €CTh, & He COSZAOMIAro ero.

§ 61. lprrnuniarcnas CTOpOEa BONPOCA HAME HCYEPHHYTA.
M= nocrapainch IOEA3aTh, 9TO E's HPOCTPAHCTBEHHOH pasrpaHH-
qyuTessBo QyBENmin cBOARTCA 6C€ COREpEAHie TEPPHTOPiaXbHATO
BEPXOBEHCTBA H 4TO TeppuTopia HMBers SHauenie MOABKO MO-
MEeHTa B'H HOHATIH rocyapcrsa. M3s 5Toro 0oCHOBHOro mOXOEEHiA
BHITEEAI0TS H BCB 9aCTHHA cBO#CTBA TeppATOPiaIbHATO BAACTBOBA-
Hid — a6COJIOTHOCTH, HCEJIOYATEAbHOCTh, NOAYHHEHie roCyXap-
CTBEHHO# BIACTH BCEro TOr0, 9TO HAXOAHTCA BB mpeibiaxm rocy-
xapcrBa (quidquid est in territorio est etiam de territorio) & T. m.
CoeniagbR0 OCTAHABIMBATECA HA RAZEZOMB W35 STHXH HPOABIE-
Bitt imperium’a Bam® BBTP HERAEOM HEO6XOJHMOCTH, TAED
EaED BCB OHH BHTER&I0TH H3b 06mAT0, OCHOBHOr0 Hayaia. Jis
HACH ropasio BaxHBe BHACHHTH, MACEOJNHEO SAMHUIMAEMOE HAMH
BoBapBmie corzacyerca ¢® xomHCTpyEmie#f oTABIPHHXB HBCTHTY-
TOBH COBPEMEHHAI'0 HOJOEHTEAbHArO0 HpaABA, EAKD BHYTPEHHATO,
tags B BEBmEAro. Hams mpepcTonTh, TAREME 06pasoMB, mO1-
BePrEyTh &HAAH3Y TB mpaBoBHA dABleHid, EOTOPHA TOCHOA-
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creyiomelt mRox0f MpEBOXATCA BB BaYeCTBE I0BASATEAHCTBA Bem-
BoRt ¢ymEnim TeppuTopim. Toasko BB TomMB cayuad, ecim mam®
YASCTCH YCTAHOBHTb, 9TO H OHH WOAYIaKTH BOOXHE yIOBIETBO-
pETexbHOe O6BACHeHie mpu BosspbmiE Ha TeppHTOPIlD EAET Ha
npocrpaBcTBeHuE mpexBiss BaacTBoBamiA, MH 6yieM® BB mpaBB
CYBTATH HOCTABICHHYN HaME ce6B mbis gocrmrmyrowo. Toanko
Torxa paschrorca Bch commbmia m Gyzers ml;ﬁcmﬁweuno 10~
E23aHO, 9T0 BemHE4# (YHERia TeppETOpim Xad coBpe-
MEHHAr0 IpaBa NOTepAla BCAEBOe 3HAUEeHie H mpea-
cTaBageTCd HSAHMHEHR.

Ho npemge wbut mpECTyoHTH ED aHAIHSY OTABABHHXSB
OPHAHYECREX'S HHCTHTYTOBDS HaMB Heo0XogEMO cABiaTh 0fHO
npeasapETebHOe sambuamie. JABro BE ToMB, urT0 BCH HOBHe
OPEHOENE 8aBOEBHBAWTH ce6B mpmssamie ammb mocxt Tamexon
# ymopeoft Gops6u. Crapoe m oT®EBmee xoaro eme Oyiers
NpOXOAZEATH BIiATH, IDAMO WAH ROCBEHHO, HA MOJIOX0€ H BHOBb
papogupineecs. Ilostomy BB cheph COMISILHKXB B lOpHAEYE-
cEBXH a#Biemit My mHepBaEo BcTpBuaeMcs CB mepeEHTEAME
cTapHEN, DBBEEMT HATHOMD BHCTynalompM# Ha o0meMs $omb
TPABOBHXS EOHNenni# xaBmHo#t smoXH.

Cp moZo6HNMH mepeXHBAHIAMH HAMb, OHTH MO®ETH, NpH-
ZeTCd CTOIRBYTHCA H HDH AHAIESS yOOMAHYTHXB HHCTHTYTOBS;—
Bb DTOMB, OZHAEO, MH YCMOTDUMD JHMb OTTOXOCOES OTHHBIIEH
ceofi .BBED DmOXH, & He JOEA3ATEIBCTBO HPABMILHOCTH H AAfA
TemepemHAro HpaBoBOTO CTPOd BSTAAAA HA TEPPHTOPID EAESH
Ha OGLEETH TIOCHOACTBA.

13



[JIABA JIEBSITAS

TEPPHTOPIAJIDHOE BEPXOBEHCTBO B0 BHYTPEHHEND
| [IPABB.

8 62. Bx To Bpemsa, EOTZa TEPPHTODiANBHOE BEPXOBEHCTBO
MHCJIHJOCh E3KB NMOHATie, cAarafomeecd B8S OTABALHMXT gacrelt,
ADYI's OTB APYra HE3aBHCUMHXT, TaKh HA8. ,HOCIBACTBiAMD“
ero OpPHARBAIOCE BB nyGammucTHIecRo# aureparyph BechMa
Goxsmoe smademie. Beb Tb pacmopamemia rocyxapcreemHOM
BI&CTH, BCB TB HHCTATYTH, EOTOpHE TARH HIH HHAYe CONpH-
ESCRIOTCA CB TeppuTOpielf, KOHCTPYHPOBAAHCH EARD HEO6X0-
AEMHA EKOHCEEBEHIiE Bem[HAIO XADAKTED& TEPPHTODiaILHATO
opasa !). C3 majgemieNT CTapar0 peXHMA H TODEECTBOMH
myGIEMHECTHYECKO# BOHCTDPYENiH rocyAapcrea, Bosspbmie Ha Tep-
PHTOpil0 E8ES HA efWHOe, CaMOoAOBIBiomee momATie uox'y-m.m
nepepbes. Ho thus me Membe BB OCHOBY MHOTEXE® HWHCTHTY-
TOB, EAED Oy6IHYHATO, TAED H YACTHArO INpaBa, A0 CHXB
IOPs HAYYHAd JOETPHHA EJaZelh TY KOHCTPYRKil TeppaTO-
piaIbEATO BEPXOBEHCTBA, ROTOPad CHAGEAETH I'OCYAAPCTBO BEml-
HHMHA TP3BOMOYiAMH OTHOCHTEIPHO CBOETO0 MAaTepialbHArO Cy0-
crpara *).

) Hinm, shprde, dominium eminens, koropoe BB TH BpeMeHa coBepmIeHHO
8acHOHAN0 c000I0 MOHATIe TEPPHTOPiaTLHATO BEpPXOBEHCTBA, Cp. BWIES, i, V.

?) HanGoxbe THNHUHHMYD INpeACTABHTEJeMT TOr0 HampaBiedis, Koropoe
Teopil0 NyGARYHO-BEI{HArO0 HpaBa OCHOBHBAETHh HA Belm(HOMD xapakTepd oTaBib-
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OcramoBaMca Temeps H& STHXH HHCTHTJTAX'D B MOCTApACMCH
onpexBaETh HXD HCTHHHYI OPHAHYECEY) IPEPOAY.

Bt npexmeit aurepaTypt XOEASATEARCTEO BEm{EALO Xa-
pagTepa TeppETOpim HepBARO CEIOHHH OHXH YCMATDHBATH
pp mpasbh rocyxapersa xBamrs TeppuTopid Ha aZMEHECTDA-
THBHHE H TOMy NOX0GHME OEpyra '(IPOTHBH 4Yero CYATAIB
HYBHHMT BOSDAZATH eme [ep6eps, cM. smwme crp. 118),
DpHHEMATH, Bb HOpAARS ympaszemia, T8 mam xpyria mBpwm,
EACANMmidcd TePPHTOPiH, H, BH YACTHOCTH, OGBABIATD XAHHYIO
MECTHOCTD BB OCAXHOMT IOJOZBEHiH.

JorasarexpHad cria STHXS mpEMBpOBB, camo co6ow pa-
symbBerca, Goxbe ubmmr muuyrozEa. He Momers GHTH coumbmia,
uto xbremie rocyxapcrseHHOff TeppHTOpIE HA& OEpPYra ecrTh
H¢ 9TO HHOe, EART YCTAHOBIeHie EOMHmeTeHNim TBx® mHIE
APYrEXS AOXXHOCTHHXD IXHNG., KRoria ryGepHATODY HAE CYXY
OTBOJHTCA TOTH HIH Jpyrol ORpyrs, TO 9T0, KOHEYHO, He
03HAYAETH, YTOGH HWH HPEXOCTABIANHCH RARid-An60 BeMHHA
npasa Haxs Tofi oGiacrnio, rxb saxoE® mosexbeaers HMT QyHE-
IiOHHPOBATH, PACHPOCTPAHATH CBOKW XBaTeipHOCTh. BT mporms-
HOMH CXyuaB mpamaocs 6H DPESHATH, YTO U EOHCYAa SBIJIOTCA

HKYBb UPaBOMOUift rocysapcTss, aBigercs, nsb Hopblmmxs, Ad. Arndt. Hare-
pecers crBayromift passus, Bumoamd ompexbieHo ouepunpaiomift BosspBria aBTOpA
(Staatsrecht, § 15).: ,Da die Staatsgewalt sich anch auf nicht von Menschen
bewohnten Theile des Staatsgebietes erstreckt, da ferner die Staatsangeh-
rigen der Staatsgewalt regelmdssig nur, soweit sie sich im BStaatsgeblete
gegenwiirtig oder in der Zukunft aufhalten, unterworfen sind, da sich drittens
die Staatsgewalt regelmissig auch auf die im Staatsgebiete verweilenden
Auslinder mit erstreckt—die z. B. den Strafgesetzen unterstellt sind,—da
endlich kefn im Staatsgeblet verweilender Inlinder oder Auslinder beziiglich
des Staatsgebietes Verfigungen zum Nachtheil der Staatsgewalt treffen,
insbesondere keinen Theil des Staatsgebietes der Staatshoheit entziehen kannm,
wiihrend die Staatsgewalt umgekehrt Verfiigen iiber die Staatshoheit (s. B.
Gebietsabtretungen) ohne und sogar gegen den Willen der Staatsangehdrigen
vornehmen darf, so wird anch das Staatsgebiet als solches als ein Objekt der
Staatsgewalt angesehen werden miissen“. Bb» noasay o6pexTHOR TOOpiH He MpH-
BOAHTCS fA OAHOrO NMPUHOHNIAIBHATO cooGpameHia:—cb TOUEH sphuia aBropa
OHa IYBIHEOMD BHTEKAETD H8D ROHCTPYKIIH OTABIBHHXE WRCTHTYTOBH UOXOKE-

TEeALRAr0 NpaBa.
13*
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,COGCTBEHHHEAME®, XePEATCIAMH BEN[HHXB NPABOMOVift HAxDH
TeppuTOpiel CBOEXE OBPYroB®> HAH, mo Epaltmelt wBpb, uro
rOCyA8PCTBO, KX HABHAUABHICE, 0018XaeTh TAROBHMH IAaXs
uy®o# TeppaTopiett...

Yro =e Bacaerca oO6waBieHia EaEo#i-1H60 wBCcTHOCTE BB
0C3JHOMT IOXOXEHiW, TO, BB XAHHOMB caysaB, pbus muers
TOABEO 005 B8BBCTHHNXT MBpoUpiaTiaxs rocyaapcrsenmoll BIACTH,
8AMEHHCTDATHBHNXD DACHOPAZeHiAXD H T. H., CYRBBAIOMHXD
cBoGoxy xablicrsia rpazaaEt ). BosMOZHOCT IPHHEHMATH TaBid
vBpu ¢opmarsEo 3mEzETCA HA o6memt mpash rocyxapcrsa
npefoupeaBisTe mosefenie BCBXT HOAYHHEHHEHXD €My JHNG H
HODMHDOBATh HX® ABATeIbHOCT: BB COOTBETCTBie CO CBOEMHE
DOXE3AMH H HYZEXAMH.

KomcrpyrTaBrO, 00BABAeHie MBCTHOCTH BH OCAXHOM® WIOJO-
meniz (Bp moZOEeHim ,ycuzemHOR“ mIB ,Ipessmualtmof”
OXpaHN) CBOAATCA EB yMareHil0 cdepu CyGBeETHBHNXS my6-
JIAYHHXTD OPABB, HPHCBOCHHHXT HOXIAHHEME H—BBH CTPAHAXS
Ch KOHCTHTYIIOHHNME 0OGDasOMT HpaBieHid—EDH HpiocTaHOBEE
ROHCTHTYNiOBRENXD rapanriti. Ho Bo BceMT® 8TOMEB, EOHEUHO,
MOXHO YCMATDWBATh ToXbRO wBpompiaTia, mmBiomia cBoEMb
OpeAMEeTOMS IPAXJAHD; HA 0 KAKOMD HEIOCDEICTBEHHOM BOS-
abBersin Ha TeppuTOpilo BB AaHHOMB cayisB pbup mTTH He

MOZEeTE °). ’
§ 63. He Géarmer y6hzaTeasHOCTHI0 06IALA€TH CCHLIEA

Ba OesxosallAnd Bemu, HIH TaEkb Has. adespota.

Bo uEOrEX® rocyaapcrsaxh, Eak® HSBECTHO, HHROMY He
IPUHaJNeEAMiA BEMHE CYHTAIOTCA COGCTBEHHOCTSIO (HCER, IDE
Yens He Tpefyercd cuemiaisHOR OEEymamidm °); Bemp, BB CHAY
88EOH&, CTAHOBATCA JOCTOAHieMb TIOCyAapcTBa ipso jure cb

1) Cp. Bansl, Gebietshoheit, S. 43, 43.

" %) Ha TagOro poja ,X0Ea33TOJHCTBAXB“ BEMHOCTH TEPPHTOPialbHAIO NMpaBa
MH OCTAHABIHBAOMCA MCEJIOUHTEJAbHO JAJS OUHCTRE COBBCTH H HONHOTH H8HO-
monig. Teopia, RoTopad 0CHOBHBaJach GH Ha HMOXCOHOMD (yHAaMEHTH, exBa XH
saclymaBaia OH cepiosHAr0 ompoBepEeHis.

3) Cp. C. Bak. T. X w. 1, cT. 406; Code Civil, art. 539.
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TOr0 MOMEHT&, EAKF HepecraeTh OuTs uneH-HUOYAB, T. €. CO-
CTABIATH NpEMeTS COGCTBEHHOCTH UACTHAr0 Juna. OTCIOZa
BHBOJATD NEPBOHAYaIbHOE NPABO rOCYAAPCTBA HA BCE TO,
9YTO HAXOZHTCA BB TeppHTOpiH, HA& BCB BemH HIW HA BCIO
TeppuTOpin ). :
OxEaro, ymoMAHyTOe IPaBO FOCYAAPCTBA OTHIOAL HE HpEX-
CTaBIAETCAd EARHME-1#60 HempeAOEHHME mOcABACTBieMT CoBpe-
MeHHOR noxaTHYeCROR oprammsanin. BmoamB MmcaEMo, YTOGH
QBECEy He 0TBOAHIOCH, BH JAHHOMD OTHONEHiH, HHEAROr0 OpH-
BHIETHPOBAHHAI'0 HOXOEeHiA ® 4TOOH adespota CTRHOBHIHCH
co6crBerHOCTI0 primi occupantis. Ilo coBepmerso copasexaa-
BoMy saMBuamilo Pbzl’a, y rocyzapcrsa — TeopeTHIECEE — He
aMBerca, orHOCHTEIsHO GesxosaliHuX® Bemielf, HHEAROro Impe-
BMYIMECTBa Nepeid YACTHHMH IHUAMH, HE €CIH HBEOTODHE H3B
COBDeMeHHHX's TOCJARPCTBS H 8akpBuIdlTSH 38 €06010 NOLOCHYIO
UpHBHIETiIO, TO 9T0 OGBACHAETCA HCEIOYETEISHO HCTODHYE-
CEEMD IPOHCXOEACHIEMT COOTEBTCTBYIOMHXD 38KOHOAATCIBHHX'D
mocramoexenit ’). Ha camoms xba$, s AaHHOMT cayuah
Buberca BecsMa XapakTepEuN#t npumBps mepexEBaHiA CB
TOTO BpEMEHH, EOTA3 T'OCYASPCTBy HPHIHCHBAJIOCH 0C060e Bep-
X0BHOe mpaBo, dominium eminens, HaA® BCBME HMymecTBaMH
ero NOAAaHEHXE. O0Iajzad BEeMHHMHE [PaBOMOYiAMA OTHOCH-
TeABHO BCETO TOr0, 4T0 BXOJHIO BB COCTaBbH TePPHTODiH, rocyAap-
CTBO, CaM0 co6oi0 pasymBercd, MHCINIOCH H EakB COGCTBEHHHET
Thxs Bemelt, EOTOpHA He AMBIm uacTHArO X034RHA®). 3AROHOAA-
TeIbHHY TERCTD ABIAAACA, TAREMB 06pasoMd, Ckopbe moxTBeEp-

" 1) Oum., manp., Klitber, Droit des gens, § 124; ®. ®. MapreHnes, Mema.
npaBo, I, § 88. Jlza T. T'ponia, De jur. Belli ac Pacis, lib. II, cap. II § 4,
NpaBO TOCYAApCTBA Ha G6esxossBHHMA Bemd BHTekaers Hsh dominium populi
generale. Biener, De natura et indole dominti, p. 83, BHCTABIAETH BB Kaue-
cTBB ofmaro moiomenis, uro ,hace omnia (T. e. adespota) princeps sibi acquirit
jure proprio, utilitatemque habet jure dominii pleni ant minus pleni in territorio“.

?) Cu. cr. ,Herrenlose Sachen“ ps Staatsworterbuch, V, S. 134; cp. Bansi,
Gebietshoheit, 8. 47.
%) Cp. BHIIeNpHBEACHHYW NHATATY A8 Bien er, De natura, ete.
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EjeHieMs HEOTHEMIEMaro Ipasa rocyiapcrsa, wEMTL Momeu-
TOMB, €ro COSIANINUMD. ,

Jlaa COBPEMEHHAT0 TUPABOBOTO CTPOA, OXHARO, NOA0GHAA
EOHCTPYENia JIHMEHA BCAEAT0 BHAUCHIA; BePXOBHOE IPABO C0G-
CTBEHHOCTH OCYASPCTB& KaHYJ0 Bh BBIHOCTD H y&e He MOEeTh
Goapiie CAyZHETH 060CBOBAHIEMS EAEOr0 GH TO HH GRJIH IODHAE-
YeCRaro HHCTHTYTA.

Komeuno, ¥ HuBB HruTO Be MBmaers 3aKOHOAATEAD A4~
posaTh GECEy npaBo Ha Bch GesxosafianA BemE—HO 9TO eABa
A cootBBTCTBOBAN0 OW TemepeliHeMy YEARAY EHSHH M Ipa-
&EaHCEaro o6opora ‘). Bo BcaroMD e caysab—m 910 Co0Gpa-
MeHie BeCchMa CYUECTBEHHO AXd TEOPETHUECROH IOCTAHOBEE
BONDOCA O TEPPHTOPiH — NEPBOHAYAIBHEME NPEANOJOEEHieMS
mpasa Ha adespota MOHeTh CI1YEHTH TOXbEO BEDXOBHOE HPABO
COOCTBeHHOCTH HA BemH, HaXopduiaca Bp npepbiaxs rocyaap-
CTBA, & He COGCTBEHHOCTh BTODOr0 HOPAJER, Hy0a1n¥HO-BelIHOE
HpaBO HA TEppATOpil EARD TakoByw. Ho wexay sraMm xByma
nomariaMe BEmBercd, A8Ee B [AA3aX CAMNXD 3BB3ATHX'H CTO-
POHHHEOBS TrOCHOXCTBYwmieli KOHCTPYELiH TePPHTODPiaALHATO
BEPXOBERCTBR, I'DOMAJHOEe NPHHNHNIANLHOE pasinvie.

8§ 64. Ccuaaworca, paxte, BB Eavecrsh AoRasaTexncTsa
BEMHOCTH TEPPHTOPiH, HA TO, YTO TOCYAAPCTBO BJACTBYETH H
H&AH HHOCTPAHIAME, HAXOJSMHEMECA B ero npexrbiaxs ’).

B oroMs BEAATH O0co6oe mnocabicTsie mam npoaBAeHie
tepprTopiaibuolt BaacTd. Ho Taxolt BSrAAXE, KOHEYHO, OCHOBAH
Ha Hepopasymbmin. I'ocyaapcrseHHAd BIACTH €JHHA, PasHO0Gpas-
HH TOJBEO CIOCOON ed OCYmeCTBIEHid, H 3HAYeHie TeppETOpin
BaEs DA3h SAEJIOYaETCA BH TOMB, 9TO Ha Hell rocyAapcTBo
MOXETHs ABTOHOMHO HpPOABIATH CBOI0 BOJIO BO Bcell moamorh m

1) Cp. § 928 repmaHCRaro rpaXjaHCKAro yiomenin: ,der Fiskus erwirbt
das Eigenthum (ma HepBumHMocTH, ciBaaBmiaca Gesxosaftenmu) dadurch, dass
er sich als Eigenthiimer in das Grundbuch eintragen lisst“, rocyaaperso mu p i-
o6pBraeT® mpaBo cOGCTBEHHOCTH, & He CUMTaeTcA coGcTBeHHWROMS de plano.

?) Cp. Z 6 pfl, Grundsitze, II, S. 530; Arnd¢t, Staatsrecht, S. 68.
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narescasHocTH. CaMo coowo pasywberca, uro sra BaacTh pac-
upocTpaBdercd H& BCBXD JENG, HAXOZAMAXCA B TEPPATOpiH,
B60 HaxD HEMH HHEAROE TOCYAapcTBO, EpoMB wmBcrearo, Bia-
crBoBaTh He Momers. Ilpeabam mpasa rocyaspcrsa mnosexbBaTh
HHOCTDAHIAMD MOryTh GHTH YCTAHOBIEHH TOIbEO 0GBeETEBHOMN
MeXiyHApOAHON HOpMOH; cB jApyrof cropoEHW, TO O6CTOATENDB-
CTBO, 9TO HHOCTDAHNH BB HSBECTHOME OTHOmMEHIM HOXYHHEHH
‘CBOEMY OTEUeCTBY, EOTODO¢ MOXEET® HAJATATH B HHXH Th mau
Apyria o6gsamHocTH HA caydafi npeGuBaHie 38 rpanHuel, BHSH -
BaTh BX' A48 OTOHBAHIA BOWHCEOH# HOBHHHOCTH H T. II., HBYEr0 0O
cymecTsy He MBngers. MBcTHO® nmpaBETEABCTBO BOBCE HE 06433HO
CYHTATECA Ch DTHMH OTHONEHiAMW, H BO BCAEOMB cxyuab Tpe-
GoBaHiA rocyxapcTBa-oTeueCTBR HH BB ROeMb cayual mHe Mo-
IYTh JMAZHTh NOAHOTH €ro KOMIETEHIiH.

IpaBo BAACTBOBATH HAXH HHOCTDAHIAMH BEHTERAETH, TAEHM
06pasoMs, HSD MOTEHIIAZBHATO BCEMOTYMIECTBA TOCYAapCTBEHHOM

BI&CTH, EOTOPad BH OTMEEEBAHHHXD el NpPOCTPAHCTBEHHHX'D

npexbaaxs MoxeTd> mOXIEEATH ce6b Bce TO, 9TO BB HHXEH Ha-
xoanrcd. ITocak Toro, 4ro MM BHme cEasaid o cymecrsb Tep-
PHTOPIiAJLHATO BEPXOBEHCTBA, MH CUHTAGN'S BOSMOZHHMTG HA
macroameMs sompoch gorbe He OCTaHABAHBATHCA.

8§ 65. OGpamaeMca ET RHCTHTYTY SECHpONpiamiH, ROTOPHH,
Ha nepBHYt B3ragxs, ABHCTBETEISHO EAEKH GH IOATBEPEIAETDH
TeOpiio COGCTBEHBOCTHE TOCYARPCTBA H& TEPPHTOPil0.

JllorMaTadeckad mCTOpid OTIyZEJeHiA YACTHOH COGCTBEHHOCTH
A8 00menoiesHHd HyEAW HaduAaercd, Eaks #ssbcrHO, cB do-
minium eminens. Joxroe BpeMa mpaBO NOCATATH HA HMYIECTBO
rPa&AsHD 00BACHAETCA NpHCymelt rocyAapcTBy BepXoBHO# co6-
cTBeEHOCTSI0 '); nosgmbe, wbcro dominium saEEMaers impe-

1) Cu. Georg Meyer, Das Recht der Expropriation (moamoe u oGcros-
TeabHOE A3NOWEHie JOrMaTHUecKOd HCTOpIH paséHpaeMaro HHCTHTYTA); TAEHE Op.
npejsaymee Bsaomenie, ra. [V, crp. 81 m casa. Ha stoft Tourd spbmia cromts
J1 TIOHHES IOpHCIpYyAeHNix cBBepo-8MepHEAHCKHXb IITATOBB, CM. BHme, ¢Tp. 91.
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rium eminens, wbus, no hpromy sambuamia Otto Mayer’a’),
SHAMEHYeTCd IepeXOXs Eb COBEPUIEHHO .APYroMy Kpyry HOHS-
Tia: PEcmpompiania He Mucrarca Goxbe xaR®s HBYTO 8ECTpa-
ODAHHADHOE, USH DAAR BOHD BEIXOjdulee, & COCTABIFETH OGHE-
HOBeHHOe OYGAHYHOE IPABO BAACTH TPeGOBATH, BB HBBECTHHXD
cay4a4xs, TEXD BAE APYrEXS HEOGXOAHMHXS EEPTBH CO CTOPOHH
HOJAAHHHX'S. .

Ko Bpemenm moaameficEaro rocyfapcrsa, 9TO IPABO IOXY-
4aeTh HEOrPaHHYeHHHE XApDAETePE ¥ CTAHOBHTCA BeCEMa 6ims-
EHMP KB IOJHOMY OPOHSBOXY. 3aTO BH HOBOMB HP&BOBOME
rocysapcteb om0 o6ieraercd BB CTporo onmpexbieHENA paMBH
H YOpaZHEHie ero peryiapyercd SaEOHOMB.

Uro me Racaercd CaMolt EOHCTDYRNiE SEcmpompianim, To
oHa EpafiHe cmopEa H BB coBpeMesHol amreparyph. Heco-
MEBHHO OAHO: 9To OTUyZEAeHie HpeACTABIAETH HSH ce6d BTOD-
Zemie CO CTOPOHH FOCYAAPCTBA Bh HMYINECTBEHHO-NPABOBYIO cepy
YaCTHHXD JH0G ), B IPHTOMS TAEOE BTODEEHie, KOTOpOe BCErAs
BIeUeTH 8a CO000 BO3Harpamjiemie SAHHTCPECOBAHHATO JHIS.

1) Verwaltungsrecht, II, 8. 5.

*) Bupouens, ¢b TOURE spBHiZ HBROTODHXD, BechMa BB HANE BpEeME He-
MHOTOUHCAGHHHXD, HHCATeN6R OTYYEBAGHIe #BAf6TCH He BTOpPXROHieM rocyjap-
CTBa Bb UYyXia mpaBa, a ckopBe ocymecTBIeHieMh UPHHAJICRAIIATO 6MY IEPBO-
HauaJLHATO HAH COCYNIOCTBYIOMIATO CB 4acTHOMR co6cTBedHOCTHI upasa. Taxs
Thering, Zweck im Recht, 1877, 8. 514, coBepmeEHO OTEASHBAETCE BHABTH
BB SKcnponpianim ,eine Abnormitit“, T. e. Tamoe @BIeHie, EoTOpoe cTomAO GH
BB nporEBopbuim cb mpeek coGerBemHocTH. (OB ToWRH 8pBEiE o6mecrBeHHOH
Teopim COGCTBEeHHOCTH, 9Rcmpompiamis wupeAcTaBifeTcA BHOXRS HopMaabAof,
TAKD EAKD CBOHCTBO OTUYXRJA8EMOCTH B0 HMA BHCIIHX'h HHTEpecoBb 06mecTBa
€CcTh HETErpaibHAd WACTH CaMOro TMOHATIA co6cTBeHHOCTH (0 APYTHX'H IMHCATEIAXD
Toro me Hampasremia cum. Max Layer, Prinzipien des Enteignungsrechts,
1902, S. 7, Anm. 1). 39To BosspBHie HAXOAMTCE BB AOBOILHO THBCHOR mmpeeM-
crBeHHOR cBASH ¢b Teopiet dominium eminens, TAEKD EARD 88 NPABOMB UACT-
HOE cOGCTBOHHOCTH YCMATPHBAETT emie Apyroe, Goxe mMHpORoe mpaBoMouie rocy-
JapcTB8, a BH caMoMb domininm BHARTH EHBUTO IpOMSBOAHOE, COBAAHHOO Boxed
o6menia Him 8akoHOMDB. Ho Bo Beakows cayuah mpaBo rocypapersa He mMbeTdh
HAYEro o6maro cb NyGIHYHO-BeIHHMT INIPABOMD HA TEPPHTOPIO, TAKD UTO
ROHCTPYEIig SKcNponpianin, raxe cb sToft— eABa a1 nMbBiomefi cephesH0e HAYTHO®
sHAYeRie —ToukH 8pBHiA, HH BD KoeMDb cIyvaB He MOMReTH CIYRATH JOES83-
TeABCTBOMD O0HEKTHATO X8PAKTOpa caMoif TeppHTOPiH.
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JEcnponpianis, TAEEMT O0(pasOME, Bceras HMBers CBOEMT HO-
cabacTBieMs yTpAaTy BEemENXH npars Ha OABO# cropomb
(sacrHoe ammo) m. npioGpBrenie TaEOBHX® Ha Apyro# ')
(rocyaaperso). Ho cuBEa Cy6BeETOBT npaBa, BH ARHHOMD CJY-
uaB, OPOHCXOARTH He BB CHAYy IPOHASBOIA OXHOTO H3H HHXT,
HMEBHO TOCYAADCTBA, & HA OCHOBAHIE SAEKOHA, HPA YeMDH TH T Y-
I0MB BTODEEHiA BB 00JaCTh YACTHNXTF HPaBB aABIdeTcd obme-
CTBeHHNYl HIM roCyiapCTBeEHHH mHTEpech, &8 POpPMaIbHAL
CTOPOER IOCATATEZbCTBA PEryAHpyercd NPABOBHME HODMAMH.
TageMb 06pasoMb, EKaKD HH CMOTPBTH H4 HHCTHTYTH BECIPO-
mpianin, B> HeMD Heabsd BEABTH OCymecrBIeHie BAEOro GH TO
HH OHIO0— DEPBOHAYAJIBHAI0 HJH HPOHSBOAHArO — IPaBa& TOCY-
AapcTBa HA TeppRTOpilo. TeppuTopia EAED TAROBAH, BB A8H-
HOMB CXyIaB, HEEAEOro OTHOmMEHiA KB CAMOMY HHCTHTYTy He
BMBers, & caMoe mpaBo rOCYAApCTBA HOCATATH HA HMYmECTBa
YaCTHNXD JHINBb TAE&EE MAI0O BABHCHTH OTH BOHCTPYRIIH
TePPHTOPIAaILHArO BEDXOBEHCTBA, KAEKD €ro HpPaABO HAIAIATH
yroXoBEHA HAKA3AHIA HMYIMECTBEHHAr0 XAaparTepa (Hamp.,
EoH(HCROBATE EMBHiZ) 88 TB Wam Apyria mpecTymaemis.

8§ 66. Bt sagmouemic MH XOIBEH BEpaTOS ROCHYyTHCA
A0BOIPHO 4vacTO BerpBuapmefica BH IETEpaTYpF CCHABE Ha
HeOoOHTAEMHS IIPOCTPAHCTBA SEMAH EAKT HA JOEKASATEABCTEO
CIPaBeAIHBOCTH NYOJIAYHO-BEIMHATO OPaBa TOCYAAPCTBA HA TEpP-
paTopio ).

T'ocyrapcTBo BIACTBYyeTS H Baxyh TARHME Y4CTAMH TeppH-
Topin, rib EAETO He HmBern; mosexrbeaTh emy 3pBeh HeRoMy,
MaTepiaza Xid mpodBAieHia imperium’a He mMBerca — MemAy
TEMB 9TH 061aCTH TaEREe BXOJATH Bb COCTABH TEPPHTOPIH,

1) Cu. BHmeHa3BaHHKA counHenis 0. May er'am M.La y e r'a, pascMaTpH-
BAIOIit BOMpOCH O KOHCTPYKIiH OTYY:KJAeHiS CBb HCYepHHBAKMER NOXHOTOR.
Cp. Hauriou, Droit administratif, p, 571: elle ('expropriation) consiste dans
un transfert de propriété, ete.

%) Cm., Hamp., mep HOBBAmaxs, Ad. Arndt, Staatsrecht des Deutschen
Reichs, loc. cit.; Laband, Staatsrecht, I, S. 166.
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TAKZEE HEOPUEOCHOBEHHH AAA ADYrAXD AePXKaBH, EKakb H [yCTO-
sacereBEHd. Craro Ow, ropopars, sa imperium HAm PAAOMB
Ch HHMD CEpHBAeTCA H Jpyroli EOMIJeECs IDABOMOUil, Apyras
BJACTh, HENOCPeACTBEHHO BOSABiicTBylOIad HA MaTEepiaXbHEH
cy6erpaTs rocyaapcrsa. Tarad BAACTH MOZEeTs OHTH TOALEO
BEUENME MPaBOMb, COGCTBEHBOCTHI0 HIH YBMB-IH60 AHAHO-
TEYHHMB.

He Tpyauo moEasaTh ImOAHYI0 HECOCTOATEAHHOCTH 9TOM apry-
menranis. IIpaso rocyrapcTsa 0o OTHOMEHII0 Kb CEASRHHHMB
003aCTAMS MOXEETD HPOSBHTH €e6d, KOHEYHO, TOJBKO BB TOMB
caysaB, ecam moaBarca BH HRXH Jwpu. Beh serbmia rocyaap-
CTBEHHOM BJACTH, OTHOCAMiACE ED STEMB OOIACTAND, TAET HAA
unave gacaporca aoxelt. [losa mErDd 1M0zelt, BI3CTBOBRHIE Cyme-
CTByeTh TOABEO HOTEHNiaibHO, BB CEPHTOMB Buprb. Touno rarme
H BTG COCTaBB IyGeprin (Bam BooOme X0GOro ajMuHUCTPATHBHATO
noapasybrenia) MoryTs BXoZETs NYCTHpEH — Thup He Menbe
BAACTh I'yGEDHATODA PACHDOCTpaHAETCA M H4 HEX.

IIpu aroms, opmaro, cabayers sambrmrs, sto ecam wber-
HOCTh NPHBAJJEEHTH KB UHCIy TAEHXDb, I'iB mOAAAHHNE AaH-
HAro rocyAapcTsa Boo G e HHKOTAA He CeARIHCh H I'yh, crado
OuTh, BISCTH HHEOTJa He MOria ce6a (aKTHUECEH NPOABAATH,
T0 10j00BOE HEHACEIEHHOE HPOCTPAHCTBO BB COCTABB TEppH-
TOpiH BXOAHTb He MOEeTh. CBOEMH COBpPEMEHHHSA TrOCYAApCTBA
CYATATD TOABEO TH 3emaw, BB EOTOPuXBH o0HM jAbficTBM-
TeAbHO BIACTBYIOTH — 3TO H €CTh TOTD IPHHNUNG, KOTOPHIH BB
Me®AyHApoAHOMS npaBb HOCHATD HasBaHie 5PPeKTHBHOCTH
okeynanid. Torsko adeETHBHO SaHATAA TEPPHTOPiA BXOJHTD
BB cocTaBb rocyzapcrsa. Ilosromy, ecam Eakia-EHROYXD 3eMau,
00 reorpaHYecROMy CBOEMY [OXOXEEHil0, BOBCE HEJOCTYHHH Jad
sacerzenia u, BuBcrd cb ThMb, A4 ynpammemia Biactd, To oB'E
4ACTE TOCYABPCTBEHHON TEPPHTODIH COCTABHTH HE MOTYTS ').

1) 9To — HmOIOEMTENLHAH HOPM& MeEJYHAPOAHATO NMpaBa, HHOrJa expressis
verbis BHpamaeMad BB AOTOBOpAXH, M., Hamp., TpaETaTh 18 mapra 1895 r.
uemxay Ppannieit u Maporro, cr. VI: Quand an pays qui est au.sud des Kes-
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§ 67. Mu omomuyuam pascmorpbmie orAbibEEXD EHCTH-
TYTOBD nny'rpefmsro OpaBa, MPaBOBAA CTPYETYpPa KOTOPHXB
CYHTAETCA NIDPHBEDECHIAMH KEIACCHIECEOH MEOAH JOEKABATEAb-
CTBOMs BemHOH HpEpOAH TeppETOpiH. OG630p® HAmE, BAED
BHAHO, OKa33ICH BeChbMA EDATEHMB H YHCIO TAEEX> HHCTHTY-
TOBh RpaliBe HesHAYHTeAbHHMDH. VIHaue 0HO B GHTHL He MOI'AO.
CoBpesennoe rocyaapcTeo Bcenbzo mocTpoeno Ba navaxh Biacra,
FOCHOACTBA M — 3& HCEJIOYeHieMB® TLXB cayuaes, EOrAa OHO
upoapiders ce6a Bb kKauecTBB ¢ucka — PyHENiE ero cBoparcd
Eb noseabsanio. OOGLERTOMT TrOCyARpPCTBEHE&r0 BJGCTBO-
BAHid ABAFIOTCA JI0AH, & He BemHd, H HHAYe, Kakb Yepest
nocpeacTBo xoje#t, oo Bospbicreia HA BemE ORaBATH HE BB
cocroanin. IlosToMy coBpeMeHHAd AOETPEHHA NyGAMYHATO HPABa
HA BHIICTPUBEJCHHNA ,JOEASATENHCTBA  BEU|HOCTH TEPPHTO-
piaabHArO BePXOBEHCTB& O00pamaeTh YPe3BNYaiiBO MAX0O BHA-
MaHiAi: MHMOXOAOMB, EaKB ON aia oumctem copberm, ymomm-
HaOTH O TOMB HJAH JADYroM® RHCTETYTB, cBEABTE’bCTByIOIIEMD,
6yATO 6H, 0 CUpaBefIHBOCTH IOCHOACTBYIOmEH Teopin, HO BB JOEA-
8aTEJBHYI0 CHAY STHX'B CCHIOKS, CTPOTO 'OBOPA, HEETO He BEDHTS;
Aad BCEX® dCHO, YTO CBOX NOBHNII0 EIACCHIECERd JOETPHHA
samumaers ropasxo Goabe BEHymETEJSHHEHMD OpyAieMs, IBMB
BCAEi& yvyeBid 00D oTuymAenim, 0esx0saMHHXD Bemaxb #@ T. I.
38 BHyTpeHHe-IPABOBHMH HHCTHTYTaMH CTOHTH TBCHO COMEHY-
TH# apreprapAs MeEAYHAPOAHO-IPABOBHXE EKoHmenmi#t. 3akcs,
HecoMiBERO, IeEHTH, €b NpPakTHYeCKO# TourH 3pbEia, meHTP®
TAZKECTH Bcero Bompoca. Jimms TOrja, EOTAR YARCTCA AOEASaTh,
YTO H BB HOJOZHTEIHHOMD MEXEXYroCyA3PCTBEHHOMH npaBB Tep-
pHTODid #BAdeTCA MMM HPOCTPAHCTBEHHNMD IpeiBioMT BIacTR,
a He Bembl0, TOPZEECTBO HOBAr0, NyGIHYHO-IPABOBOLO HANPA-
BieHid OyAeTs OROHYATeAbHO 00esmedveHo.

sours des deux Gouvernements, comme il n'y a pas d'eau, qu'il est inhabi-
table, et que cest le désert proprement dit, la délimitation en serait superflue;
ep. ¢r. IV, cMm. Van Ortroy, Couventions internationales définissant les li-
mites actuelles des possessions, protectorats et sphéres d’influence en Afrique,
1898, p. 8 et sulv.
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Jag 8T0r0o He06X0ZEMO BHHMATEAEHO M HOAPOGHO OCTA-
HOBHTHCA Ha BcBX® THX® HHCTETYyTax® BEBWEATO mpapa, B3
0CHOBE EOTODHX® JIe&ZHTH TO HAH JAPyroe INOBHMAHie TeppE-
TODiAXNBHATO BEDXOBEHCTBA.




PABIEIS TPETIN

TEPPHTOPIAIBHOE BEPXOBEHCTBO H OTIBJbHRE HHCTHTYTH
MEHTYHAPOTHAIO NIPABA.
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TJIABA JIECSITAS. -
[IPHHATIE H BBICHLIKA HHOCTPAHLEBD.

§ 68. Oamens wuss BamEbimmx® OPABE COGCTBEHHAES
ABAAETCA BOSMOZKHOCTH JONYCEATh HAH HEAONYCEATh IO CBOEMY
ycMOTPERiO TPETHHXD AMNG E'B MOABSOBAHIIO €ro unym.ec"rnou's.
Ecam rocyaapcrso — co6CTBeHHRES CBOe# TEpPHTODiH, TO, CAMO
co6oio pasymBerca, uTo 0HO, BH HPRENANS, X0IEHO MOXB30BATHCA
HEeOrpasdYEeHHNMD NPaBOMS OTEPHBATL HIH 38EPHBATH KOCTYN'D
Ep Hell HHOCTPAHIAMSD.

Tar® TeopermuecEnm CTaBHACE BONPOCH BB eme He CTOIb
ASIEEOMB OpOMIOMEH, H cabjiu Tagoro Bo3spbBmid, mopxuacs Xo-
BOALHO fApEie, MOEHO 3aMBTHTH ® BB coBpeMenHOE JuTepaTyph
MeEJYHADOAHATO IPABA.

B® 3moxy rocmozcrsa Teopir dominium eminens, mpaBo ro-
CYAAPCTBA BHCHJIATH B35 CBOHXD NpeybioBh HHOCTPAHIEBH BH-
BOAMIOCH HMEHHO Eeb ororo momgtia'). Cs Tevemiens BpeMenm,
mBcro BepxoBHOH coGCTBEBHOCTH 3aHAAA COGCTBEHHOCTH MERAY-
HApOAHAd, HO 10 cymecrsy xbio He msMBmmiocs. Bmaors jo.
BTODOH 1OJOBHHH MHHYBIATO CcTOXBTIA WDABO TOCYASPCTES
UDHHEMATH HIH BHCHJASTH HHOCTPAHIIEBS MHCIATCA EAKTD 86Co-
motHR#, HERBME He orpaHHYeREHE MPOH3BOAB.

Tars, Banp., coraacno Bos3pBmiam® G.-Fr.de Martens,

1) Cp. Bume, crp. 83 u liG, posspbuiz Crusius’a m Z3pfl's.
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HCEJIOUHTeAbHOE IIPABO TOCYA3PCTBA H& CBOK TEPPETOPiMD yHOX-
HOMOYHBRJO OH ero SaEpHTb XOCTYN'h EB Helt WHOCTDAHIAME,
RaE® Ha CcymB, Tak® # CB Mopd; BB CHIy TOro Xe IpaBa
0HO MOrao GH J03BOZAT> BXOAB, NPOXOAD HIH UpeGuBaHie B
TEPPHTOPiE TOXBEO TEMT JAANAMB, ROTODHA NOAyYHAE OH Ha
810 0CoG0e pasphmenie'). Vattel Bs Thxs He mouTH BHpame-
HigXP HOPOBOJHTS A&HAAOTAYHEYH MECIb. Jad Hero moBexeHie
EHTAliCRATO0 IPABATENHCTBA, EHCTEMATHYECEH HEXOMYCKRIMIATO
- epomeliners Bb mpegbam He6ecmo#t mmmepiu, Bumoan’$ ompaBjm-
BaeTCd IPHHNUIOAMH MeXEJIyHapogmaro mpasa. CyBepeEs Mo-
EETs B3AEDPHTH CBOI TeppuTOpil0 A#60 BoOGmE BCAROMY HHO-
CTPAHLy, 4860 BB ESBBCTHHXH CIyYadxH @ B3BBCTHHMT IANAMS,
u60 »To oxEo m8H mocabacTeift ,droit de domaine“ ). Cs
AHAIOrHYHON ToumoR spBmia Mm BerphuseMca pBmETensEO Y
BchXB mucaTerelt pascmarpaBaeMolf SmOXE °).

Teoperayeckad WOCTAHOBEA BOIpOCA, CaMO C0Gol0 pasy-
mberca, He ocTaBaiach Gess BIiAHIA HA BASHEHHHA OTHOME-
Hid — & Teopid, BB CBOKW Ouepexb, Haxozuaa ce6t mseBcrmoe
ompaBiaHie BB (arTHIeCROMB mozoEeHiH Bemedt. Ha camoms
abrb, MaccoBua msrgamia mEOCTpaEmeRh Guam BB X VIII cro-
xBrin m Bp Havaxl XIX oOmgeEEnMB JBI0ME, HE TOABEO
OpE 00BABAeHiE BOMHH, HO @ B MEpHOe BpeMa. Tags, HAND.,
Ha OCHOBaHiH 8agK0H& 1703 r. Bch amraificrie m roazampcgie
NOJAaHEHe, He UPHHAJIEEABMie KB KaToauvecEoMy BBpo-
Hcnopbiamin, OHIH BHHEYBAeHH . yAaiaThcd H8p Mcumamin ‘);
EOra BCOWXHYZa ()PAaHNYSCEAA PEBOIOINiA, NPEXNHECAHO GHIO
BcBMB PpaHNysaMs, IPORHBAOMENS BB Poccim 1 me oTpeRmEMcs

1) Précis du droit des gens, I, § 84. Ha mparrurb, ogaako, mpogosmaers M.,
otoutes les puissances s'emtr'accordent anjourd’hul généralement en temps de
paix la liberté de l'entrée, du passage et du séjour“. ‘

) Le droit des gens, 1. II, ch. VII, § 94 m ch. VIII, § 100.

3) Cp., manp., Schmelzing, Systematicher Grundriss des practischen euro-
phischen Volkerrechts, § 168; Giinther, Europtisches Vilkerrecht in Friedes-
zeiten, Th. II, § 222; Kliiber, Droit des gens, § 135.

4) Bés de Berc, De l'expulsion des étrangers, 1888, p. 21.
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TOPAECTBEHHO OTh NPRHNHIOBD DPEeBOIONiH, HEMELIEHHO NOEU-
ByTs mpepbast wmmepiu '), m v. 0. K3 amazormummst mBpams
npaGbrazo Bb. Ropbiimee BpeMa mpaBETEALCTBO CchBEpo-aMepH-
KAHCEHXD IITATOBD KAd 60PLOH Cb EOHEYDEHIield EHTANCEHX'S
laborers B, 35 BBCEONbEO cmarvemmoli dopub, Ilpyccia mpu
BHCEJEHIR FalHYAHD H PYCCKHXT NOMASHEHX'S HOJBCE4rO Opo-
Hexompenia *).

$ 69. Msizoxenmaa Toura sphmia ma mpaso rocyxapcrsa
0 OTHONIEHi® EB MHOCTPAHIAMD AOAZHA OHNJA YCTYOHTH
wbcro xpyromy Bosspbmilo, Eorza MempymapopEEE 060poTH
IOXYIHAS 0CO0Yi0 HHTEHCHBHOCTh, & BD TEOPiH EOHCTPYRIid Tep-
PHTOpiE cTa)a O0CBOGOEAATHCA OTH HATPHMOHiAAbHOB, rpy6o-
nasEacTHYeCEO#l 060103k, Cabayers Bnpouems sambBrurs, 9TO
yxel'yro I'poni#t xo mspBcrmo#ft cremeEmrm Haxoxmica BB
OUNOSHIiE KT TOCNOACTBOBABIIHMT BB €ro BpeMa BosspBmiams
no jamEoMy Bompocy. I'ocyxaperBo, mo ero mmbmio, 101z HO
A03B0XATH TEMB, KOTOpHE IEpeBOSATH TOBAPH HAH AaZEe IPOCTO
nepeBsEAOTE UYepess ero TePPATOPil, OCTAHABIHBATHCH BDb
crpan’h — BD BHAy pascTpo#fCTBA 3X0pOBbE HAH WO EAROMY-
HHOYAb JPyroMy SaEOHHOMY OCHOBAHil0; TOYHO TaR&E OHO He
Bb mpaBB oTRasuBATL BB rocrempimMcrsB aEmaMs, KOTOpH, 6y-
AYYH HSFHAHH @35 CBOero orevecTsa, HmyTd y6BxEma BB ero
ppepbiaxs—npE TOMB YCIOBiW, 9TOOH 9TH JHIA NOXYHHEAAMCH
YCTaHOBICHEHMS HOPAAEAMT E T. I. °).

Chbua, 6pomennoe I'yro I'poyiens, me saraoxro. O6a-
3aHHOCTH TOCYAapCTBA BB H3BECTHNXD CAYIafXD NPHHEMATDH
BHOCTDAHIIeBS M BHCEIATh HXD AN OO 3AKOHHHMD MOTHBAMD
HaYNBaers Bce Goabme # Goipme IOXYEPEHBATHCA BB JHTEDA-
typh. Jame Vattel, croamit ma crpax’b aGcororsaro npasa
rOCyAapCTBa, H TOTH AONyCEaeTH NBINH paxh HCEIOUeHilt usD

1) 1 Hoan. Cobp. 3ak., NeMe 17101, 17737, 17738, 18554.
*) Bds de Berc, op. cit., 21, 27,
%) De jure Belli ac Pacis, lib. II, cap. II, § 15, 1; § 16.

14
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o6maro EMB Ze ycrasoBiennaro mpasmia'). Co sropo#t moso-
AR XIX croabria Bompoch moXyuaers EAET Dass OGPATHYIO
moctaEoBEy *). To 9TO CYATANOCH PAHBIIE HCEJIOUECHiEMD, Teneph
npHEsHAETCA OCMHEMP HPABHIOMB, H HA060DOTS.

Ha camoms aBaB, ¢ TourM 3pBmia coBpemenHaro mparo-
CO3HAHiA, HE OJHA NHBHAA30BAHHAA JePZABA He MOEETH CYH-
TaTh Ce0d BB MpPaBh NPUNYUNIAILNHO He JONYCEATh HHOCTDAHIEBD
BB CBOH HpeiBam m MpPou360AsHO uxs msromatsh. ['ocyaapcrso,
EOTOpOe OEpy&HAI0 O cefda, HamogoGie Kuras, BempHCTYymHOR
crbuo#t mam, cabaya upamBpy amTmuBaro mipa, npe6brao 6m
ED ECeHaJaciH, TBub caMumm mocTaBHA0 GH ce6d BEB Mexmxy-
HapOAHAro mpasa H oOmenmia ’). IIpomssosy CcOGCTBEHHHES, Ta-
EEMB 00pasoMs, Bb xaHHOMB cayial mbrs mBera. OTrAass BB
opies nBioft rpynne HHEOCTpaHNEBF BCeraa AOAmeEs HMBTH
Kagoe-HEOYXp SRAKOHHOE OCHOBAHie — H, DABHRING 06pasOMD BH-
cuagb moxze®aTs IMMb OTABABENA JANS, ORABHBAMMIACA IIO-
9eMy-aH60 OMACHNMH AXd rocyiapcrea. O MACCOBOMT HBrHAHIH,
& BH OCOGEHHOCTH WTPOHSBOABHOM'B, BB HACTOALlEe BpeMA He
momers GHTh u phua. ‘

IJTH HayaIa, COCTABIAIOMIA BB HAIE AHH cCOmMMmunis opinio
doctorum '), HAYMHAKTE NPOHHEATH H BH NOIOEETEIBHHA 53
EOHOAATEIbCTBA IHBHIHSOBAHHNWXD rocyAapcTss. Hamayumams

1) Op. cit.,, 1. I, § 231. HBroTopHe NHCATEIH HOPTOMY A&MKEe CYHTAIOTEH €ro
TpeABOSBBCTHHROME HOBAro HampaBXeHid, cM., Hanp., Chan tre, Du séjour et de
I'expulsion des étrangers, 1891, p. 25.

%) IporrBs mnpexHAr0 BOs3pBHiA c¢Bb o0cobof sneprieﬂ BHCTYmaA® R. v,
Mohl, Die Pflege der intern. Gemelnschaft als Aufgabe des Violkerrechtes,
1 Staatsrecht, Vilkerrecht und Politik, I, S. 626 ff; cp. Contostaulos,
De jure civitatis expellendi peregrinos, 1849, p. 288 seq; Pinheiro-Fer-
reira, npum. EB Précis dudr. desgensI'. . Maprenca, usy Vergé, 1864,
I, p. 234; v. Bar, B Journal du droit intern. privé, XIII, p. 13 et sulv.

%) Cp. ®. ¥. Maprencs, CoBp. Mexjs. mpaso, I, § 87.

¢) Cu. Wharton, Iuternational Law, II, 516; B&s de Berc, op. cit.,
30; Chantre, op. cit.,, passim; v. Martitz Internationale Rechtshilfe in
Strafsachen, I, S. 18: ,Allerdings die unbedingte, als freles Sonverknit4tsrecht
generell und willkiirlich zu {ibende Befugniss das staatliche Territoriam fiir
alle Auslindern zu schliessen, Fremde sus dem Lande zu trefben, gesteht der
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BHDAaZEEHieMs COBDEMEHHATO IPABOCOSHAHIA ABIATCA Pes3olio-
nig MecTATyTa MeRAYBaADOAHArO NpaBs, NPHEATHA HA HeHEB-
csoms cpBsrb 1892 r. '). OcmoBHOe Hauax0, Zemamee BO raash
yraa8 9THX'h LOCTAHOBXEHifl, SAENI0YAETCA BB TOMB, UTO 3aKOH-
HHND MOTHBOMD> K&4ED XJI4 BHCHIEH, TAR® H 14 OTEA3a BB
npiens HHOCTpPaENA, MORET CAYRHTH TONBEO HAIHYHOCTH
HsBBcTHON omacHOCTH orp ero mpe6mBamia BB crpaus.
Jums B® TOMB cayual, Eoraa npHcyrcTBie BB rocyxapcTh
AaRHAr0 JHOa Yrpomaers obmecTBenHOf THmEEB ® cmomofi-
crBil0 EIH mo Toft mim xpyro#t mpmumed cmoco6EHO mpHEHECTH
ocoOuft BpeAs IPHXOAAmEMY CH HAEMB BH CONPHEOCHOBEHie Ha-
celemilo, IpaBATEJsCTBO BB mpaBs mprGErEyTE BB BHCEJeRil;
yAazenie xe Hs® mpexBaors rocyxapcrsa nbioft rpymnw aEmB
AOUYCTHMO TOJEO IPH HCEINYHTEASHHXB OGCTOATEACTBAXD ).
Tareus 06pasoMs COBpeMEHHOE NOJOEEHie BOOPOCA EARH Bb
Teopi#, TAED H HA NPARTHEB, He XaeTs pBMHTEI HO HHEAEBXD
0CHOBABiff XXX EOHCTPYEHiW NpaBa BHCHJIRH EAED mocrbacraie
mpaBa Ha TeppEropilo. IIpaBoMouia rocyaapersa, BH AAHHOMB
cryua’B, me aMBoTs HEero aGcoxzioTHArO H — mo Epaltmelt MBpB
Temeph — He IPeACTABIAITH HERAEOr0 CXOACTB& Ch IPABOMO-
UifMA COGCTBEHHHEA WO OTHOMEHI0 K CBOEMY HMYIIECTBY.

~<Z=R-

vilkerrechtliche Verband heutzutage keinem seiner Mitglieder zn“; Gareis,
Institution. des Volkerr., 2. Ausg., 1901, § 57; v. Bar, Theorie und Praxis des
intern. Privatrechts, I, S. 294: _daher muss man fiir die Aunsweisung Griinde
fordern“; Weiss, Traité élém. de droit intern. privé, 2 éd., 1890, p. 35;
Rivier, Principes du droit des gens, 1896, I, p. 311: ,I'expulsion ne doit pas
avoir lien arbitralrement“; Bluntschli, Volkerrecht, §§ 381, 382; Pié de-
lidvre, Précis de droit intern. public, 1894, I, p. 182; Bulmerinecgq,
Vilkerrecht, 1889, S. 240; Ullm a nn, Vdlkerrecht, 1898, S. 250.

i) Cw. Annuaire de I'Institat de droit intern., XII, p. 218 et suiv.

1) Cp. Gexsrificrilt saxoms 9 ¢eBp. 1885 r., cr. 1: I'étranger résidant en
Belgique gui, par sa conduite compromet la tranquillité publique, ou celui qui
est poursuivi ou qui a é6t6 condamuné, & 1'étranger, pour les crimes ou délits
qui donnent lien a [I'extradition, peut étre contraint par le Gouvernement...
méme de sortir du royanme. Cp. Takme Hujepaamjckift sakoms 13 abr. 1847r.,
A pyMHHCEKift 18 amp, 1881 r.

14*



TJIABA OJIMHHAJUATASL.
METYHAPONHBIE CEPBHTY ThL.

§ 70. Ilomariio cepsaTyTa OTBEAEHO GHAO CAMOCTOATEALHOE
mBcro Bb ny6amvsoms npasbk He pambe romma XVII pEra.
U go sroro BpeMens, caMo coGoio pasymbercs, GuBaim caydau
ynpaxHenid TBXP HAM ADYrHXD HpaBD BePXOBEHCTBA BB Ipe-
Abzaxs uymeExs TeppaTOpilt, HO AoBTpEEA pBAKO sajaBasach
n’bab0 BHACHATH IOPHAHIECEYI0O HPEPOAY TARHX'> OTHOMeEHil, A0-
BOABCTBYACh SHAXOriAMH H3D DPHMCEAr0 OPABA& H YCMATDHBAH BB
HEXD JHG60 IPOCTOE OrpaEEYeHie mpasa co6crserHocTH, dominii '),
au6o, axd Hamp., I'yro Cponi#, xorosopama ormomenia *).

Tepmums ,servitus juris publici smepsse BBegeEs ORI
B> HAYYHEHE o6opors Vitriarius’oms ’). Ilepsus ze mno-
IHTEH ASTH BTOMY HOHATII0 CAMOCTOATENbHYIO KOHCTPYENil0 IpH-
sagsexars Elwert'y ‘) u Artopieus’y ®)—iopucrans xonna

') Cu. BechMa ofcrogreapHyio MoHorpadito Clauss, Die Lehre von den
Staatsdienstbarkeiten, 1894, S. 34 ff., b ocoGemmoctu S. 46.

?) Taks I' p o i &, rosopa o foedera aequalia, ymoMmHaeTs 0 A0roBopaxs, Ko-
TOPHIMH OXMHS H3B ROHTDAICHTOBH 004s8yeTcd He CTPOMTH EpBmocteit ,in confinio
alterius“, De J. B. ac P, L. II, cap. XV, § 6,3; cpeau foedera inaequalia onn
orm’BuaeTb Takis, cojepmaHie, KOTOPHXD 8aKJII0UAETCE BB CPHTIH KpBnocrelt, BB
06bmani He BOSBOAUTHL HOBHIX'h, He YBeJIHUHBATH KOAHUeCcTB& KOpabael u T. m.,
ibid. § 7,3, — caoBoM®, Taxia ABJeHiA, KOTOPHA COBpeMEHHOR .IHTEPATYpPOR KAED
pas® moaBoAATcA moAH nomarie cepsutyra. Cp. 1. II, cap. II, § 13.

%) Institutiones juris publici romano-germanici, 1686. Cu. Clauss, op.
cit.,, 47.

4) De servitutibus sive juribus in aliorum territorio quaesitis, 1674.

%) Dissertatio de juris publici servitutibus, 1689.
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XVII crosbria. Ilo oupexbireniio mepsaro H3® HEXB ,Servi-
tutes sunt .conditiones seu jura quae quis habet specialia in
alterius territorio salvo eius jure superioritatis
ad patiendum, praestandum vel non faciendum aliquid consti-
tuta ').“ Jaz BrOporo, ny6imYHO-IPABOBOH CEPBHTYTH €CTh
»Jus seu qualitas moralis, vi cujus territorium alienum extra-
neo utilitatem praestat, eiusqué usibus inservit.“ Ipm sroms,
jura majestatis HEBOria He MOryTs GHTh IpeAMETOMD Hy6and-
HOR NOBMEHOCTH, & TAEOBHA BCErja BAUDABIEHN Ha jura fisci
quae quasi ad Regem pertinent, T. e. ma peraxim *).

Tagans 00pasoMB COjXepEaHie HOBATO MOHATIA Y HTAXB
ABTOPOBS COBEDPIICHHO IEBAXHCTHYECKOE; BCA B3ACAYIa HXB 3a-
EXI098€TCA Bb TOMB, 9TO HMH H3h O6IACTH TPAEJAHCEATO IIPAB&
mepeHecena GHIa Bb Oy6AHYHOE BATEropia CepBETYTA, mpEME-
HETeAHO BB caMolt Landeshoheit.

Ipanbpy DabBepTa B Apromeyca He saMEJXHAH IIO-
caBxoars jJpyrie opuctH, w Hadaxo XVIII sbea yme macum-
THBAETs NBINE pALs CHEeXiaZbHHXB AEccepraniff, mnocma-
MEHHHXE pascMaTpHBaeMoMy Bonpocy. Teopia ny6amyBHXB
CEDPBHTYTOB IOJYYHIA TAEEMB 06GpasoMb IOJHOE NPABO TPAR-
AAHCTBA BB TePMAHCEO# MopHimveckoi mayrB. IroMy cuo-
co6cTBoBAND (PeoZaTEHO-IATPHMOHIANPHRA CTPOE TOTJAINHAXE
ormomexnilt # B3radxs HA Landesherr’oBs Raks Ha COGCTBEHHH-
KOBB, MOIyMHXT OTYYEJATh CBOW (BEmARA) HONHOMOUIA HA
TeppHETOPil0 BB mOAB3Y TpeThHXD JHNB. CB TOUEH spbmia TBxm
OTHOMmeHil, EOTOPNA COCTABASIA XaPAKTEPHYI0 9epTy CTAparo
peXREMa, EOHCTPYENiA NIpaBh CyBepeHa BH npexBiaxs Tepp-
TOPiH ADYyroro EAEB CEepPBETYTH He INpEICTABIAI& HSH ceba
AHYEr0 MOHCTPOSHATLO, &, HANPOTHRH TOr0, ABNAIACH BHOXHD
yuBeraoio B coorBbTCTBERHOW.

§ 71. Uro me Rracaercs JOETPHHH MEEAYHAPOXAHATO
NpaBa, TO Chb HOBWMH WOHATieMs BIEDBHE CTAXH OMNEPHPO-

1) Cu. Claus s, op. cit., 51,
%) Clauss, ibid,, 52.
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Bath BH sToff of;acte Engelbrecht!). Io ero mmbmimo,
BcB T8 mpaBa, EOTOpHE IpEEAjIEEATH imperanti, mpapHTEIIO,
BB 9Yyzo#i TeppmTOpi in modum servitutis, Moryrs OHTH pas-
Abzenn ma xBb EaTeropim: BB mepBy BXOFATH TH, EOH ex
luculentissima juris naturalis et gentium scaturigine dimanent
et absque pacto hominum debeantur — sT0 servitutes juris pu-
blici universalis sive juris gentium, T. e. mpaBa MemAy-
HAPOAHATO; EO BTOpo#f ZEe RaTeropim oTHocaTcs TH mpaBa, KO-
TOPHA TOAbLEO conventione vel praescriptione vel alio modo
acquiri possunt—uxb» OHreIrb6pexTH HaSHBAETDH servitutes
juris publici particularis miE CEpPBHTYTAMH TrOCyA&DCTBEHHAIO
npasa. Ilosgubfimaa xuTepaTypa BoCmOXBB0BaJach 3THMSH ABie-
HieMs H CTaJa paspalaTHBaTh 062 HMHCTHTYTS CaMOCTOATEAHHO.
OcraBrga Bb cropoEl rocyiapcTBeHHO-IPABOBHA MOBHHHOCTH
(yuemie o EOMX® AOCTHrZ0 CBOEr0 HAWGOALMAr0 PASBATIA Y
lemmepa) ’), moCNOTDEME, EAKyi0 QOpMYy CB TeuemieMT Bpe-
MEeHH DOpHHSIA Teopid D Hrear6pexTa O servitutes juris
gentium. )

Cp parspbiimer DONMNTROI JATh BOOPOCY TEOpETHYIECKOE
oGocuosanie Mu Berphuaemcs y Chr. Wolff’a. Beagaa mania,
TOBOPHTH OHB, OKRYNHDYA EARYHO-HHOYAb CTpamy, mpio6pBraers
He TOAbEO imperium, Ho ¥ dominium; moxo6HO TOMy, E&EB
COGCTBEHHEES MOXKETH NPEJOCTABHTH APYroMy JXi060e ImpaBo mo
OTHOmMEH{I0 EB CBOelt BemH, IOCyAapCTBO BB mpaBb ycramoBHTSH
Bb CBOelt TEDDHTODiH CEPBHTYT® BB IOAB3y ADYro#f AepmEaBH.
9tz jura in re aliena coBepmeHHO TOEECTBEHHH CB IPABAME
B Uy®ROH# Bemd, EKEOTOPHA YCTAHOBIEHH TPAXARHCEEMD (ecre-

1) De servitutibus juris publici sive juribus praecipue in imperio Rom.-Germ.
imperanti, in alterfus territorio competentibus, 1715. Cu. Clauss, loc. cit.
55 seq. *

) N. Th, Géonner, Entwickelung des Begriffs und der rechtlichen Ver-
h#ltnisse deutscher Staatsrechtsdienstbarkeiten, 1800. 3ToTs aBTOP® CcTpPOrO pas-
IMYAGTH UACTHHE CEPBHTYTH, FOCYAAPCTBOHHO- H MEEAYHAPOAHO-PABOBHE H CROE
nscaBgoBamie MOCBANIA6TT HCKIIOUHTEABHO BTOpPHMD, TBMb He MembBe Bch mours
MOKJAYHAPOJHAEH CCHLIAIOTCE HMOHHO Ha Hero.
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CTBEHHHMB) OPaBOMD; OCTAHABIHBATHCA CHENiaibHO HA HAXD H
CO3ZaBATh CAMOCTOATEAbHYI0 Teopilo BBT® HEHEaEOER BEO6X0iH-
Mocrd: ,Istius modo enim jura pro servitutibus territorium
haberi ex servitutes definitione patet, non igitur opus est, ug
ad specialia descendamus“ '),

TagaMs 00pasoMs Ais Boapda momarie MeZAyHADOAHATO
CepBATYTA HEHNOCDPEACTBEHHO BHTEEAGTH H3H CYMECTBA MEEAY-
HADOAHATO IIPABA, NOHAMAEMATO EAEKD YaCTHOE, €CTECTBEHHOE
IpaBo, IepeHeceHHOe HA OTHONCHid MeXAy HaNiAME., JTO yueHie,
Co6CTBEHHO TOBOpPA, H Jerao BH OCBOBaHie Bcell Teopim MexAy-
HADOAHHXS mUOBEHEOCTeHi. B3 06mEXT uepTaxs, O0HO HOBTO-
pdercd B B HamE AEE Bb GoasmHEACTBBS yYeGHREOBD MemAy-
HADOXHATO NpaBA, MOBCIOAYy eMy OTBoZATCA Goxbe mam membe
BHAROE MBCTO H CT HEMB ONEPEPYIOT: EaEh Cb TBME-TO CO-
BepIIeHHO Ge3CHOPHKMD H OunpexBieHHRMS. ‘

Oxsago, EaEs HA OpocTa o6maa cxeMa, Gimzalmif ama-
JA3h OTABIBHNXD 9AeMEHTOBD - pasOHpaeMaro IOHATIA B0sOy-
EAaeTH caMoe Goxsmoe pasHOMHCIie cpepr @scabjosarexefi.
Kags roapgo ABa0 Z0X0ZHTH J0 BEOHCTPYENiH, TO Aaibme
Goabe mam membe TYMaHHHXD aHAIOTift CH rpaZiAHCKAMG Ipa-
BOMB He EAYTs. Ho mpH 9TOMT HmpABOAATCS PASIAYHHA Oro-
BODEH, KOTOpHA, BH CYHO[HOCTH, NOADHBAKTE BCe YueHie.

OcramoBuMca HBCROALEO HA TOCHUOICTBYIOMAXD BB JHTEPA-
typt MEBRiax® IO pascMaTp@BaeMOMY BOIpOCY.

§ 72. CoopmumMm, npemse BCero, UPEICTABIAIOTCA CAMHEE
COOCOGH YCTAHOBAEHid MERIYHADOJHHXD CepBHTyTOBS. Jia ox-
HUXT mOHcaTexelf BCH NOBHHHOCTE OCHOBAHH Ha JXOroBops,
A4 ADYTHEXT OCHOBAHIeMT HXB MOXKETH CIYEHTb TAREe H He-
3aIAMATHAA JABHOCTS. TpeThH, HAKOHENS, NPH3HAOTH HAJHY-
HOCTb €me eCTeCTBEHHHXDH Me&AyrocyAapCTBeHHHXs NOBHH-
nocTell, KONM'D MOAYRHEHH JAHHHA AEpPEABH BerBicTeie ycaosilt
CMEeEHAr0 cymiecTBOBaHid; BB Eavects npamBposs, npu

1) Jus naturae, III, cap. 6, V, cap. 6 § 1267.
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9TOMB, YEASHBAIOTH Ha pBRE, ROTOpHH, mPOTEEad Yepest BAA-
AbHia HBCEOXBEEXT rocyiapcrss, HH OXHEMS H3D HEXD HE MO-
rYTs OHTh OTEIOHAEMH OTH CBOETO €CTECTBEHHATO HANDPABAEHiA
EO Bpexy Apyraxs ).

K35 sro#t mocabame#i mareropim mosEEEOCTeR, OAHAEO, 60AB-
IMAECTBO HOBBAIEXT ABTOPOBT OTHOCHTCA OTPEIATEALHO. YE&-
3HBAIOTH, B BOOXHE CHpaBe XWBO, 4TO BH AAHHOMB ciyiaB Ha-
IEn0 HMBoTCA TAROr0 pOAa OTrpaHHYEHiA TOCYARPCTBEHHOH
BIACTH, EOTODHA ARIAIOTCHA mOCXBAcTBieMB camMaro ParTa MemAy-
HADOAHArO o0meRid H noTOMy 064saTeAbHN X1d BCHXH 4IEHOBD
ero; 9ro OGASaHHOCTH, JEXEAMAS HA TOMT HNH JADPYrOMS H3S
TrOCYASpCTBE, OCHOBAHA 3xBCh Ha MarepiaspHOft mpaBoBofi HOpME
H BHTEEAETH HUSH OCHOBHHNXD HAYAAF MEeEAYTOCYASPCTBEHHON
xusun ¥).

Eme Goake cnopEEMT H TYMAHENM® HOpPeiCTABIZETCHE CA-
MO IODHAHYECEOE OYepTaHie pASCMATPHBAEMATO HHCTHTYTA.
Mutatis mutandis, roopars, k> MERAYHAPOAHRMD CEPBHTyTAME
XOARHH OHTh DpEMBpAeMH HAYAXA TPAaBEJAHCEATO NpaBa, HO,
Bh YeMD HMEHHO 3aRNIOYaeTcA 5T0 mutandum, A0 CHXD NOPB
IPeXCTABASETCA BECHM& MAJO BHACHeHENMT. BT o6mems, roso-
pers Holtzendorff, momarie mexzyraposnoft mosHAEOCTRE mpA-
PABHHBSETCA EB IpexiarsHOMY cepBaTyTy, HO TBMB He Membe
territorium serviens u territorium dominans woryrs ® He GHTH
CMEERHME °).

Xord, moacrgers Rivier, m possoamreaso mpaMBEATH,
0 AHAAOTiH, b NyGIAYHNME CEPBATYTAMT NDHHIANK YACTHALO
npaBa, OXHAKO OTCYTCTBie CYAbH H CAMAA HDPHPOXA HHCTHTYTa
HCEIIOUAIOTH BOSMOZEHOCTH OHTH CTOJb CTPOTHMH H TOYHHMH,
EAED B IPAXAAHCKOMT npapB; TAEKS, BH UACTHOCTH, He HpH-

') Cu., manp., ®. . Maprencs, CoBpen. Mexky. mp., 1, § 94; Heffter,

Vilkerrecht, § 43; Fiore, Dr. intern. codifi6, § 615.

') Cu. Holtzendorff, »p Handbuch des Vilkerrechts, I, S. 247;
Bonfils, Manuel de dr. intern. public, 1894, p. 176; Claus's, op. cit., 147,
W MH. Ap.

%) Loe. oit.
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MBHAMH EB MeRIYHADOAHHME CEDBATYTAMD OOCTAHOBIEHiA
PEMCEATO NIpaBa, Eacaomiaca terminus u conditio '),

Tarams 06pasoM® mMy6IHYHO-DPABOBAA MOBHEHOCTH CXO X H &
¢b vacTHOl, HO, TEME® He MerBe, Me&JIy OGOMMHE HHCTHTYTaAMH
EMBerca cymecTBeHHAS pPasHHNA. BHACHHTH Ze, BB YeMB CO-
¢TORTH 9Ta WMOCAIBiHAA — Upejiaraercd EaEAOMY JOTAEATHCA;
eCAH W CYNECTBYIOTH EARiA-1H60 TMOZOKHTENHHA MeEXYHAPOX-
HEA HODMH IIO BTOMY HpEAMETY, TO BO BCAROMT ciyyaB HaysHOMY
B3carBbroBamil0 mofiMaTh BHXT BB CBOM CBTH HOEA eme HE YAAXOCSH.

YEasagnoe pasHOMHCIie, OZHaEO, caMo mo ce6B eme He
IOAPHBAETH YueHid 0 MeRJYHAPOAHKX'D MOBEHHOCTAXS. B® MipB
UpaBOBHX® EOHNennmi#t cmopu # Gops6a MEBHIi# — o6muHOE
ABIEHie, H TEODETHIECEAA HEBHACHEHHOCTH KEAKOro-IH60 HHCTH-
TYT& Re CIYXEHTH eme XOEASATEALCTBOMD HENPHroAHOCTH THx®
moHATi#, HA EOHXB OHBH OCHOBAHB.

BoxBe cepiosHoe smauemie umbBers, BH JAHHOMD OTHOMIE-
BiH, PasHOrOJOCHNA N0 BOOpOCY 0 mpexMeTd my6AHIHENXSD
ceppuTyTOBE. COrJIacHO J0BOABHO DACHDOCTPAHEHHOMY H HO cie
BpeMa Bo3spBmilo, copepmaHieMs MeEIYHADOAHHXS HOBHHHOCTEH
ABAAIOTCA BCARATO POJA JidmiAcHd OTpPaHHYEHIA BEPXOBHHXB
IOpaBb OJHOTO TOCYA&pPCTBA BB NOXB3y Apyroro. Tars, Bamp.,
Kltuber onmpexbasers MemiyHapOAHHE CEPBHTYTH KRB ,O0CHO-
BAHHOE Ha CHeXiafbHOMD THTYXB mpaBo, EKOTOpPOE Or'pAHHYH-
BaeTs CB0GOAY OZHOTO TrOCYAAPCTBA BB HOXB8Y XPYroro, He
mocaras ma cysepenmrers” *). Toumo Tagxe Hartmann
yTBEDEASETH, YTO ,BCAROE BEPXOBHOE IIPABO TOCYAADPCTBA
(Hoheitsrecht) Momers GHTh mpegMeToM® cepBETYTa“ *).

Cs sroft TouEm 3pBHid ycTpaEZeTcd BOSMOZEHOCTH JXAThH
HOHATII0O MeEAYHADOAHON IOBHHHOCTH EaEOe GH TO HE OHJA0
onpexbrernoe ouepramie. Camoe Bupbiemie ero BB 0co6y0

1) Principes du dr. des gens, I, 297, 298.

?) Droit des gens, § 137.

%) Institut. des Volkerrechts, 2 Ausg., 1878, S. 180; cp. Calvo, Le drolt
intern., 4 éd. 1888, ITI, § 1583, y koToparo Bce yueHie 0 cepB. HMBN&rueTCR BB
oTxBab 0 Me:KA. JOroBOPAXD.
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EaTeropiio mpexcraBagerca Gesmiogmoft sather, TABT EaEB,
CTPOro roBopd, EaZ&jad MeEAYHADOXHO-IPABOBAA HOPMA BICIETH
sa 00010, TAED WA HHAYe, OrPAHHIEHie IPOH3BOIA TOCYAAD-
crea. Beagift XOroBOPB, HAJAraA HA KOHTPAreATOBS HSBBCTHRA
06433HHOCTH, CBASHBAETH B OTPAHAYABAETH HXB Boxp. Iloarouy,
€CIH ReIaTeIbHO OTMEEEBATh JJA NOHATIA CEPBHTYTA 0COG0e
mbcro Bb cEcremd opmiEveckax® EaTeropit, TO Heo6X0 HMO
CHAGAATL €ro TAEEMH NPHSHARAMH, EOTODHMA OHO OTAHYAIOCH
0N OTH ApYrex’b, AHAXOTHYHHXD €My, ABNCHil.

Boarmero maywnon mbamOCTHI0 061afaers Xpyroe Bossphaie,
Bb HACTOAMEe BpeMA HECOMHBHHO roCmoACTBymee BB JATEPA-
Typb, ROTOpPoe BF MeEAYHADOAHHXD CEPBETYTAXSH JCMATPABAETH
orpaspvyeHie He BEPXOBEHCTBA B0oOOme, & TeppHTOpiaxsb-
HOB BAACTH AAHHATO rocyxaperea’). Taraa moCTAHOBER BO-
Ipoca HAXOAHTCA B TBCHOM CBA3H CB BSrA410MB H& TEPPHTOPIN
EaEh Ha 00BEETH BemBAr0 IPaBa TOCYAAPCTBA; €CAXH TEPPHTO-
pia ecTs Bems, TO, CaMO COGOK0 pasymberca, BHOJIEE MHCIHME
H OpaBa BB dy®off Bemz. U Bao60poTH, €cCAH BOIMOEHO AO-
EasaTh, 9T0 B OCJACTH MEEAYrOCyAapCTBEHHNXD OTHOMeHif
CymECTBYIOTH TaKid 4BIemid, CymecTBeHHNE IOPHSHARA KO-
TOPDHXH COBIAZA10TH CB YACTHO-IPABOBHMH jura in re aliena,
TO 9THMD CAMHMB OyieTh JOEA3aHO, YTO H TEPPHTOPiA HOCHTS
XapaETepsh He TOAbEO IPOCTPAHCTBEHHAro mpeibia, HO B 00B-
eETa& BIACTBOBaHIA rocyaapcrea. Ho KaE® MH Cell9aC® yBHIHMS,
opusEath 3a ThME ¢opMamiaMuE, BOTOPHA OGHEHOBEHHO HOCATS
B auTepaTyph Haspamie Me&IYHAPOAHHXS CEPBHTYTOBS, XAPAK-
Teph BEeMHHX'® OrpaHnvedif, He mpejcraBidercd pbmHuTeIsHO
HEERRUX'D OCHOBaHil.

1) Clauss, op. cit.,, 148: Staatsservituten sind... dauernde durch spe-
ciellen Vertrag — bezw. unvordenklichen Besitz — geschaffene Beschrinkungen
der Gebletshohelt eines Staates gegeniiber einem andern Staat. Cp. ®.
®. MapreHcs, loc. cit.; Brle, s v. ,Staatsdienstbarkelten® »» v. Sten-
g els Worterbuch des deutschen:Verwaltungsrechts, I, S. 573; Rivier, Prin-
cipes, I, p. 297; Bonfils, Manuel, p. 344; Ullmann, Vilkerrecht, S. 204 ff.;
Fiore, Le droit inutern. codifié, § 615 (orpannuenie domaine éminent rocyzap-
CTBA) H MH. Jp. 4
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8 73. Cs momerpyrrmBHO# TOWEE 8pBHiA, MemayEapoARNH
CepBHTYT® XOI®EHD MHCIHTECA Bakb jus in re aliena, 1. e.
EAED UPABO TOCYAADCTBa YNPAEHATH BB mpeaBiaxs apyroro
UMEHHO Be N HH A mpasa, MSBECTHYO uacTh uymo#f TeppHTO-
piE CUHTATH, BB TOMB HIH APyroMb OTHOmeHiH, cBoelo. IIpu
9TOM'> YHOMAHYTOE HPABO AOAXHO OHTbL CBASAHO CH CaMOli Tep-
pETopiet ® paspBaare cyis6y @rol mocabpuelt, HesaBACEMO
OTH TOTO, ETO BB AAHHYI MAHYTY BIACTBYeTH Hajxp Hell,—jipy-
TEMH CJIOBAMH, TEepPPHTOpid JOXEH& OCTABATHCA O6peMeHeHHOR
CepBHTYTOMS JaZe BH TOoMB caylaB, ccim oma Gyjers saBoe-
BAHA TPETHUMD TOCYAAPCTBOMD HAH €My YCTyOAEHA.

CxeMa »Ta, OXHAKO, IpeiCTABAZETCA HCHOR H mpocTol
TOJbE0 Ha mepsw#t B3raaas. Ilpm Gimmalimems pascmorpbain,
Bs Hell CEpHBAaETCA HENPHMMDHMOE BHyTpeHHee mpormsopbuie,
JEmalomee ee BCARAIO SHAYEHId.

Ha camows gBab m cv Tourm spbmia rocmopcreyiomeft
JOETPEHN TepPHTOPiaibHOE BEPXOBEHCTBO He NPEACTABIAETCA
COBORYMHOCTHI0 BEIHKXD IPABD, IPHHAAICRAMHAXD rOCYAAPCTBY;
0HO MHCIHTCH RaEKH CAMA FOCyAAPCTBEHHAd BIACTH, yOpPAEHAE-
Mag Bb H3BBeTHHXT mpexbiaxs, coxepXRaHieMD &e mpaBa ro-
CYASDCTBA H& CBOI0 TEPPHATOpil0 &BASETCA COGCTBEHHOCTH BHC-
maro nopsxea. Ha 3Tows MW mozpo6mO OCTaHABIEBANHCH BHIIE.
Ho ecim sT0 TaE®, TO OrpaHHYEHil0 — BEMHOMY — MOXEETH
HOAZERATH HMEHHO 3T0 ,UyCIHIHO-BEemHOE" HPABO FOCYAAPCTBA
HajAB "reppn'ropieﬁ EaEb TAEOBOK, HO He Eakida 6N TO HH GRIO
Apyria ero mpasa. ITosromy, o mossEEOCTE pPBYs MOEETH HTTH
TOABEO BB TOMB cIyuab, EOTAA TOCYJADCTBO- OTEASHBAETCA OTD
Tagot PymrmiosasbHO# AbATeIbHOCTH, EOTOpPAd ABIFETC YHpPaA-
EHeHieM's OpaBa Hajlb TEpPPATOpiel, ero ocymecTsieHieMs, HIH
&e, Ha060POTH, KOrjia OHO IUJYYaETH BO3MOEHOCTh YIDAEHATH
Bb YyXEHXD OpeABiaxs TarEoe mpaso.

Hoaceums mamy mucas npuyBpous. I'ocyzaperso 4, o61a-
jad ,Uy6iHYHO-BEMHHME“ BEPXOBEHCTBOMTB HALH CBOeH Tep-
paTopielt, B> CHE1Yy TaBOBOrO ynpamuders BH ea mpeab
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A8X> HPABO a; €CAM OHO OTEREETCH OTD HTOTO NpaBa B
moasy B, T0 6rpanuqenie BepxoBeHCTBA 4 BB JAHHOMB CIXY-
9al MOZEHO KOHCTDYHPOBATH EAEbh CEPBHTYTH, Yero HeNL3
cxbaats, ecam 0TEasH AMEBers CBOEME uUpexMeToMt QyHENiL f,
He BHTEEAIONYIO HST MpaBoModilt Hax® TeppHTOpielt (06BeETOMS).
Boabe romipermo: s rocyzapcrsd A ummBiorca mesaceaeHHEA
mpocTpaHcTBa; jgonycTaMb, BMBerB ¢z Ja6amxoMT B
ApHATOM®T '), UT0 OpaBO BIACTH HAXH TAEMMH LIDPOCTDAH-
CTBAMH BHTERAETH W3 BEMHATO XAPAETEPA TEPPHTOPIAXbLHATO
BEDXOBEHCTBA; mUpeAcTaBaM® ce6E aaxpme, aro A4 obasyercs
nepexs B He 8aHAMATH HTHX'S UYCTHpPeH, He BOBBOXHTH IOCTDPOEKS
M T. .. BAAHNO GyAeTh MeX]YHAPOAHO-IIPABOBAA IOBHHHOCTE.

Tarums o0pasoMs, ecim crathb Ha TouEy 3pBmia rocmoa-
CTBYIOIAT0 YUeHif, MeEAYroCyAapPCTBEHHHE CEPBHTYTH MOEETH
EMBTH CBOHMT IDEIMETOMT TONBEO TO WHPABO COGCTBEHHOCTH
BTOPOTO IIOPAAEA, KOTOpPOe NPHHAZIERHTH TOCYARPCTBY HAXDH
€ro - MaTepiaXbHRMD cyﬁc'rpa'rom. Orpamnvenie dominium mep-
Baro mopaiga, 6yAb TO myGrIHYHAH HIH YACTHAHE COGCTBEHHOCTH,
TAKOTO CEpPBHTYTA COCTABHTH HE MOZeTrH, TARS EAEs OTHONIE-
Hig BD JamEOMT cayual OyAyTe BpamaTsca EHe BB cheph max-
rOCyAaPCTBEHHAr0, 8 BHYTDPEHHATO IPABA.

Tag0oBA €JHHCTBEHHO-BOSMOXHAA CXeMa, eCIH BSCAAHYTH Ha
AB1o moas yrxaomms 3pbmia ExaccEueckaro mampasierig. Copa-
BEJIHBOCTH TPe6yeTs, 0XHARO, UPHSHATH, YTO BB JHTEPaTypd mpn-
BeJeHHAZ NOCTAHOBEA BONPOCA HIHODHDYETCA COBEPIIEHHO.
Anaxusa momaria cepsETyTa MH 3xBchr He BCcTpBTHMET BOBCE;
xBao orpaHHYEBaeTCA RHAJOTIAMH HST I'DAKAAHCKAr0 IpaBa, ®
AHETO H3F NHCATelelt He 3agaeTcd BONDOCOMB, YTO COGCTBEHHO
COCTRBIAETT HpPEeAMeTs MeEJYHADOAHHXE HOBHHHOCTeH. Mezmay
TEMT — 9TO0 OCHOBHO#f BOIpOCH BCEro yuemid; He OTBETHBE Ha
Hero, HEMEICIAMO JaTh Kagyio-iu6o onpeabiennyo EOHCTPyEmiio
SAHHMAIEMY HACH HHCTHTYTY.

1) Cw. Beme crp. 201.
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Tagaus 06pasoMT, Me&AyrocyiapCcTBeHHHH CEpBHTYTD J O-
radecEH MHCAHMT JHIb EAED OrpaHmuenie HpaBa coGCTBeH-
HOCTH BTODOTO NODAAER, HPHHAAICEALAIO TOCYAAPCTBY HAXD
ceoeli teppurtopieit. Ho crouts TOABEO BAYMATHCA BH HCTHHHHH
cuucas dTolt dopMyin, uro6m y6BamThca BB HOAHOR Hecocrod-
TeJbHOCTH TeOPiH MeZAYHADOAHNXD moBmmHOCTel. Ha camoms
abak, srm mocabpuia, camo coGoio pasymberca, MOTYTH SaE.IIO-
9aThCd TOABKO BH OTPAHWYEHiH BHYTDEHHATO NpaBa rocy-
aapcrea (BB OPOTHBYNOAOKHOCTH BHBWIHEMY, MeXAYHADOAHO- °
npaBoBuMb nputasamiams). Ho, BaARD Mu Bume yGbimance,
Te0pid COOCTBEHHOCTH BTOPOr0 HOPAAES BB 06JRCTH BBYTpPeHHe-
NpaBOBHXH NpPaBOMOYilt rocysapcrsa HubBers HCEA0IATEABHO
agajeMuyeceoe smavedie. OTH mpaBa rOCYAADCTBS HA CBOIO Tep-
PHTOPil0 COBpeMeHHad AORTPHHA yOJIHYHAIO NpPABA HUEAKUXD
UPAETHYECEHXT EOHCEEBEHNi# He BHBOAHTH. T orabasana
»U0CABACTBIA® BEmMHEATO XADAETEPA TEPPHTOPiaibHALO BEPXO-
BeHCTBA, EOTODHA HHOrAa HAX0AATH ce6B mBcro v amreparyph
(upaBo Ha adespota, sECHpompiamid H T. I.) IPHUHAJIEEATS,
KaKs Mi BHABAH, BB COBEDIIEHHO XPyroMy Epyry momarid ') m
€JB& JH MOTYTH KOHCTPYHDOBATHCA KAES IPOABIEHie NPHCYLIArO
rOCyAapCTBY NpaBa COGCTBEHHOCTH, XO0TH OH H BTOPOro mO-
papea. Bea ®oHCTpyEmia ,my6aHYHO-BEmEATO“ OPABA, AaEe B
ria8aX’s S4BSATHXD €4 CTOPOHHHEKOBD, HYEHA TOABRO XIA 00%-
ACHEHid Me&AYBAPOAHHXT OTHOmEHil, — BB cPepd BEHyTpeEHATO
IPABOBOr0 060pOTA OHA JHIEHA BCARAIO HPAETHIECEAr0 CMHCIA,
TaES Eak'b ed He IpejuoJaraer HHHE HE OZHHD H3H HHCTH-
TYTOBD INONOKATEALHAr0 rocyjapcrsemnaro npaea. Ho camo
€06010 OYEBHJHO, UYTO CEpPBHTYTH He MOZEETH SAEINYATHCA BE
OrpaHAYeHiE EAKOr0-IM60 Me&AYHADOAHO-IPABOBOIO IPHTA3AHIA,
TAED EaEb Bb 9TOMB ciyuaB oHB Tepaas ON cBoli HamGoxke
CyIMeCTBeHHHA NDHSHAES, HMEHHO Bem B K XapaETeps.

L]
1) Kb Touy e GOIZHINIMHCTBO M8h HHX'h, HAIMp., IPABO OGBHABIATH MBCTHOCTH
Bb OCAJHOMD NONOXEHIH, NOBEIBBATH HHOCTPAHIAMD H T. II, O CYUIECTBY CBOGMY
BOBCe H He MOrJH GH COCTABMTH HPEAMETD MeRXYHAPOAHOR NOBHHHOCTH.
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8§ 74. [basio mame#t aprymesTanid GHI0O WOEA3ATH, 910
IepBAYHAA NPEANOCHIRA YIeHiA O MeRAYHADOIHHXD CEDBET}-
TaX'h — BeN[HAA KOHCTPYRLiA TEPPHTOPialbBaro BepXOBEHCTBA—
He laeTh Hajlemamell MOYBH JIA MOCTDPOEHid BTOr0 MHCTHTYTA.
Jlaa ompaBpamid ero, mpEmMJIOCH GH IepeHECTHCH BB Ty DMOXY,
BOCAS BEPXOBEHCTBO MHCIAAOCH KAKD COBOKYIHOCTD IPABOMOYil,
eMBOMAXS CBOMMB OGHEETOMT He TEPPHTODii0 EAEKS TAEOBYD, &
COCTABHHA ed vacTd, npeaMeTH BEBmBAro wipa. Ho ors sroro
'BS[AANA COBDEMEBHAA HAYES YIIZA AaNeEO H KD HeMYy, HAJ0 Y-
MATh, HHEOrAa He BepHercd. Mexay TBMB, TOaBEO mpE HeMs
BOSMOZKHO J&Th OHATIIO ,jus in territorio alieno“ croabro-EEGYAL
onpexbrennoe oweprasie.

Bops6y mpoTes MeZEAYHADOAHHXT HOBHHHOCTEH, BIpOYEMS,
MOBHO HOBECTH H -Cb Apyroft Tourm sphmis ‘). Mozxmo foEs-
SHBATH, 9T0 AIgmificA XADAETED CEPBHTYTHAF0 OTpAHHYEHIH
BEPXOBEHCTBA HECOBMECTHMB CB YCIOBiAMH MemAyHAPOXHOR
RH3HE B OPOTABOPBYATS HAUALY HESABHCHMOCTH H CyBEDeHH-
TeTa rocyiapcrsa Bb cepb mMexiymapossuxs orsomenilf. Tags
mocrynaers, Hanp., PpEreps’). He moszemurs commbaio,
FOBODHTD STOTH &BTOPB, UYTO TOCYAAPCTBO MOEETH, HA OCHO-
BAWiH COrlameHid, JONYCTHTb ADYI'Yl JepE&BY EB YIpamHe-
Hi0 TBX® HIE Apyruxs npaBb BH npepbiaxs cBoelt TeppETO-
pia. Ho coscBus Apyrad EapTUHa MOIydYaeTcd BB TOMSH CayJas,
FOTJa AB& rOCYAAPCTBA IYTEMH AOTOBOPA YCIOBAHBAIOTCA HA 6yAY-
mee BpeMd MBmATH TpeThEM'S, HeONPeABICHHNME roCYAaPCTBAND,

1) Mu He NpHBOAMMD TOH ApryMeHTAIiM, KOTOPAH BAKIIOUSETCA BB OTPHIS-
HiE MeXJ, CepBMTYTOBD HA TOMT OCHOBAHIM, UTO TeppATOplE He ecTh 00BeRTh
BIACTBOBaHiH, & AWML ero NpocTpaHCTBeEHHA mpepban. Tarkh, Memjy MpOYHMD,
nocrynaers JucT®B, HaBB. cou., cTp. 72 m 166. Camo co6oft pasymbercd, uro
eciIH TeppHTOpialbHOe BepXOBeHCTBO He HMBETH BOlU[HAr0 XapaKTepa, TO OTHA-
A26TB H BOBMOMRHOCTH BelHaro ero orpamuuenia. Ho xBao BB ToMs, Wro cmopud
KaEb pash KOHCTPYRNid TepPHTOPiH, B CTOPOHHHEH KJACCHYECEATO HANpABIeHid
CHUIAIOTCA HMOHHO H& CYLI6CTBOBaHie MeXJ. IOBHHHOCTeR KakD HA JOEASATElD-
CTBO IPABHABHOETH cBOero BosapBmia. Heo6XoguMo mO2TOMY IOKA8ATH, UTO pas-
CMATpHBAEMO® IOHATie HecOCTOATEIbHO caMO0 mo ce6h, Hmaue moayurrcs
0e8HICXOAHHER EpPYID.

*) Gebiet, otc., S. T1.
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OCYmMECTBIATh HXH 33JaYH BIH BXT OIDAHHUEBATH BH TOMB HIH
ApyroMs otrHomenis. Heyzenm Tpersd, He yYACTROBABIAA BB
zorosoph, jepxaBa O6yZeTh CBASAHA BTHMB COrIANICHIEMD H
HOPOEXCHHNMT HMB OTpaHdvenHieMt ea upars? KHoraa co6-
CTBEHHHEB, OTYyEJAAH YY4CTOET 8€MIH BB IOAL3Y APYroro JAWIa,
abaaers sro moxws m3BBcTHHME ycrosiems, To sxbcs BBTH HE-
Jero HeHOpMaisBaro. Mmave o6crouTs xBao npm oTIyEACHIE
TeppHETOpiE. YCTynmka ed He MOEeTH ONTH CPaBHER& CBh Iepe-
HeCeHieMs COGCTBEHHOCTH Ha Ty HAH Apyrylo Bemp. [losromy
H YJCTYNEA TEPPHTOPiH OTHOCHTCA BB YCTAHOBXEHil0 BT ed mpe-
ABaaxt nmy6amuEoR NOBHHHOCTH COBEpMEHHO HHAue, 1BME OT-
yy®AeHie HeABHAHMOR Bemu BB OOGpeMeHEHil0 TAEOBOR JACTHO-
IPABOBHMT CEPBATYTOMD: YCTYDEA TEPPHTOPiH HE IPENATCTBYETD
rocyiapcrsy npecabzosaTs BF mpexbraxt ZAaHHOR JACTH SeM-
HORt TOBEDXHOCTH CBOH S&I8YH, TOTAa EARB YCTAHOBIEHie cep-
BHTYTa (cTBcEAd Ba®AYy0 XepEABY, EOTOpAd YTBEPAHTCA HA
oTOMt Teppuropim) AbHCTBETENSHO ARigercd moMEBXof B ROCTH-
®emin dTHXS nbaelt ')

Jra Ppurepa, TARAMT 06pasoMs, HHCTATYTS MEEAYHADPOL-
HHXF moBEHHOCTeH# nporwBopBumI® 6N HAYANY HESABHCHMOCTH
TOCYAAPCTBB: YCTAHOBAGHHHA JBYMH JEDPXABAMH OrDaHHYeHid
BB CHIy cBOet BemHOCTH ONIH GH HE3ABHCHMH OTH JHYHOCTH
AepEaTeld TEPPHTODiH BH AABHWE MOMEHTSH, H IOTOMY, Iepexosd
BB EAEAOMY HOBoMY Baaxbisny (cysepemy), TBMT CAMEMB CBA-
SWBAJA GH rOCyAaPCTBS, BB COTJAIEHIA He yIACTBOBABMIiA *).—

) ,Die Abtretung des ganzen Gebiets ist fiir die Aufgabe des Staats in
dem betreffenden Erdraum keine Hemmung, wohl aber die Bestellung einer
Staatsservitut.“ :

) KocBenHOe mOATBEpRACHie crpaBegnBocTa MEBHiZE P prnrep a AaeTdb cab-
Ayromi# ¢parrs. Ha ocmoBamim aor. 26 iroma 1803 r. IIIsenie sa’someH® GHIB
repuorctBy Mernen6ypra-llIBepuHckoMy, cporoms Ha 100 abTs, r. Bncmaps n
NpHEAEralomis ®% HeMy obractE (moipo6Ho 00b sToMb cM. HEme ra. XII). Ha
repnorcTBO NMpPH 3TOMb GHIO WEpeHECeHO BpeMeHHoe, ,ysyfpyrRTHoe“ Baajbie,
IpH Yews cmernlanbHo 6o oroBopeHo (cr. XV), uro ,S. M. le rol de Sudde se
trouvant engagé par une ancienne stipulation encore subsistante avec une autre
puissance de ne jamais fortifier la ville et le port de Vismar de quelque
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CaMs no ce6t sth coofpameHia HpPejCTABAAIOTCA HAMD COBep-
menno npasdabEnMd. HBTs comubnia, aro 8% cdeph rpaxaan-
CEaro o6opora Aidmieecd BeliHoe OrpaBHYeHie mPaBb COOCTBEH-
HHEA MOXeTHh OHTh HAJIOKEHO TOAbKO Bh CHAY HODPMH HOXORAE-
TeAbHAr0 IpaBa; Mex]y TBMSB, COOTBBTCTBEHHNXD 00HEETHBBHXD
seabnilt BB BagrocyaapcrsesnoMs mpasB me umberca BoBce,—
no xpalime wBpB HEROMY J0 CHXD HOPD He YARAOCH elle A0-
Ea3aTh HXB CyulecTBOBaHie. Bcdakoe orpaEnueHie TepPpHTOPiaib-
HAro BEDXOBEHCTB& BHEJHTCH HOITOMY HA OGOIOJHOMT COFAACIH
CTOPORS,—HO 9TO COriamedie, EaES res inter alios acta, X0AZHO
TEpATh CHAy H 3HAYEHie EaED TOAbKO Npousoligers mepewhna
Bb cy0beETax® ero. Bemparo, CepBETYTHALO X&DAEKTEpa OHO
HOCUTb HE MOXEETD.

IJT0 npHBOAHTS Hach KB pascMorpbmiio TBXB apryMeHToBD,
EOTODHMH BB IHTEPATYPB CTapaioTcd OmpaBjaTh yueHie 0 MeXAY-
rOCYASPCTBeHHHX'S HOBHHHOCTAX®. :

8 75. Crporo rosopa, sTé apryMeHTH OTAAIAIOTCA Bpakimel
cEyAocTei0. Bammblimumb, 9T06H He CRASATh €AHHCTBEHHHMS,
CIyEMTH yEasaHie H& TO, 470 BB caylab ycTymerd TeppaTOpiH,
ofpeMeneHHOl CcepBATyTOMS, mOCNBAHil He npeximm;aem CBOEro
CYU|ECTBOBARiA, & HANDOTHBH TOr0, praedium dominans —ympaso-
MOYeHHOE TOCYA&PCTBO — COXpaHAeTHs BCB CBOH IPAaBA.

Ilogo6roe coolpamenie, 0AHAKO, eABA A COOCOGHO NPOJHTH
cebTs Ha BOIDOCH, TAEH KAEH OHO OCHOBAHO, IAABHHMD 06pa-
30oMB, Ha HepopasymBminm. ABio BB ToMB, urO, eciH EaKoe-HH-

manidre et soms quelque prétexte que ce puisse étre; et les hautes parties
contractantes étant persuadées gqu'une cessiom hypothécaire ne
sauraitinvalidercette obligation stipulée par un traité
antérieur; & ces causes S. A. 8. le duc de Meckl.-Schw. transfdre ladite
obligation de S. M. suédoise pleinement et entidrement sur sa personne, et sur
celle de ses descendants, pendant toute la durée du terme hypothécaire“. Horo-
BOpHBAIOLLiACA CTOPOHH, TAKMMD 00paaoMb, CUATATDH, Yro OOH3ATE.LCTBO HE
yEpBnaaTe BHcMapa mepexoAMTh Kb 6ro HOBOMY BAABIBIY TOABKO IOTOMY, WTO
BB AsHHOMD cayual mmBerca saixors, a He ycrynka. OTciopa caBjyeTs, UTO UpH
Hacrogmelt ycrynkB, mepemocamieii moJHOCTBHI0 TEepPPHTOpiadbHOe BEPXOBOHCTBO,
BCAKiA OrpaHHYEHIA ed JOINMHH OTHACTH.
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6yanr yuemie BH OCJIACTH MeZJYBADOXHATO UPABA H OTJHYAETCH
CIOPHOCTHI0 H MATEOCTEI0, TO 9TO EAEs Dash TeopiA TeppATO-
piarsEnxs usmbEemilt ¥ ux® lopExmueckEx® mocabaersilt. Bn
YACTHOCTH, HamGoabmia coMHBHiA Bo36yZAaETHs BONPOCH O BIid-
gim oTEX® H3MBHeRilt BA CymecTByloOmid JOrOBOPHNA OTHOIIEHIA.
Ho sToMy moBOAY MH BB ABTEDATYpE HAXOAHMT XiAMETPAABHO
ITPOTHBONOJORHENS  BossphHia '): Toria EaE® OXHE IHCATEXH
YTBeDEJAATH, 9T0, Bh NpHANENDE, Bch MeE&AYHADPOAHHA TpPaBa
H 00ssanmocTA, OHBIIA 83 ,yMEPIIHMS“ TOCYAADCTBOME, mepe-
XORdTH> BB ,HACIBAHHEY®, xpyrie crpeMaTcd JA0BASATH, UTO
CMEpTh TOCYAAPCTBA YHHYTOEAETH BCH CBASMBABINIC €ro Tpak-
TaTH H YTO0 NDO®TOMY mociBamie EB rocyaapcrsy-HacIBAHHRY
He 1epexoxaTs. Bb oxHOMT TOABKO mYHETE cxoaarcd, 06 HE HO-
BEHHO, IPeiCTABATENH 0GOHXD HampaBieHilt: 8T0 — BB ompex’s-
IeHiH CHIN H 3HAUeHiA TBX® JX0roBOpOBB, KOTOPHE, WpH
vacTHYHO# ycTynkEd TeppHTODiH, EACAIOTCA CHENiaIbHO yCTymae-
MAro YYaCTEA H, YAED CEasaTh, JE&ATH HA& HEMB. OTH JOro-
BOPH, TOBODATH, HPOXOAZAIOTH ONTH BH CHIB MOTOMY, 9TO HMH
YCTAHOBIAETCA BEMHOE NPABO HA& TEPPHATOPil0, TOTH HAH WHOI
cepsaTyTh. Hoaysaerca TaxEMB 06pasoMs GesHCXOAHHE EPYrs:
TPABTATH HOTOMY IepeXOfdTh KB HOBOMY upio6pBrarerio, uro
OHW INPeAMETOMD CBOHM> HMBIOTH MeEZYHAPOXHYIO HOBHHHOCTB,
MeEAYHADOAHHA e MNOBAEHOCTH HIH OIPAHHYEHIA BepXOBHOM
BIACTH IefleHTA I[IOTOMY HOCATH BemMHRH XapakTeps, YTO Eb
€co6ai0fenil0 HXD 0043aHT HeccCionapiit. ‘

M msw sTOro circulus vitiosus BosMOEHO OHAO0 OH BHUTH
aEmb AOKA3aBH 1HGO CAMOCTOATEAbHOE 3HAUEHIe MOHATIA MEEAY-
roCyASDCTBEHHAI'0 CepBHTYTa, ZHG60, 3T0 BCH XOroBOpH, REacaio-
miecAs TEPPRTODiH, mepPeXOiATH HA IECCiOHAPid Bb- CHIY EAEOH-
gHECYAP HODMH OOBEETHBHATO HAJrOCyA4pCTBeHHAro mpasa. Ha
9TOTH NYTh, OXHAKO, HH OXMHB H3B HscibjoBareielt moga He
BCTYNHAD H HAIMYHOCTh TAEOR HODMH He TOJBEO IO Cie BpeMs

1) Ha aroms BOmpochk MH HHEe HOIPOOHO OCTAHOBHMCA; MOKA OrpaHHYK-
BaeMcH yKasamiewh ABYX® raapHbAmuxs TeueHi BB aureparypb.

15
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He KOHCTATHDOBAHS, HO, HAIPOTEBD TOTO, MOEHO CMBIO yTBep-
EJaTh, YTO e He CYIECTBYeTH BOBCE.

Ha camoms zbab, BaE® coBepmMEHHO CIpaBefIHBO 3aMkb-
saers JuECTB: ,ecam 6w, Hamp., Poccig moayusia mpaso co-
AepEATh HA (PAHOYSCEOMB OCTPOBL YyroabHyHo CTABNiD, & mO-
ToMs Amrziga npio6pBrers 9TOTH OCTPOBS, TO COBCHMT Hexnsa
yTBEp®&AaTh, 9T0 Npio6pBraTtess TeppHETOpim, oTaromenHoR yEa-
SAHHNMS HOPABOMOYIeMB, yae CaMHMT (agTOMB mpioGphrenia
BCTYOHTH BB 0043ATEILCTBA CBOETO0 HpeXmECTBeHHHEa. B3 mo-
Jo6HoMD caysad cropbe MOEHO roBOpHTH 00 O0GA3aHHOCTH
OTYy®Aa0mMelk CTOPOHK BOSHATPARJHTH TOCYAAPCTBO, EOTOpoe
uMBi0 paEpme npaBOMOvie, €CAH TOIBRO BTO TOCYAAPCTBO He
OTRAaS&I0Ch OTH CBOEr0 IPAB& OTEPHTO HIH MOAYaAEBO, THuS,
970 Ge3h OTOBODOET COrIACHIOCH HA HepPeXOXF TEPPHTOPiaib-
HOll BIACTE RB ADYroMy rocyaapcrsy‘ ’).

TaruMs 06pasoMs, yrsep&AaTh, 9TO BCHKOE OrpaHHIeHie
BEPXOBHOH BJACTH, TARS HJIH.HHAYE CBASAHHOE Cb TEPPHTOpiel,
MepeXOAATS HA& IeCCiOHADiA, NPEACTABIAETCA HEBOBMOEHHIMG,
9T0 NOJXOXeHie HA BD KOeMb CAyIal He MOZETH CUHTATHCH
caMo co6ol pasymBiomuMCA HIM HEmOCPEACTBEHHO BHTEE&I0-
UMD B3P KAKOH-1H60 OGHERTHBHOZ HODMH. OTHMB, ORHAEO,
MH HE XOTHMD CEA38Th, YTOOH YNOMARYTHA OrPaHAYEHiS
BCerja OTHAXAIH NpH umepemBHB BB CY6BEETAXD OTHOMIEHIA;
HAIDOTHB TOr0, BB BECHM& MHOFOYHCIEHHHXD CIyYadXh OHH
0043aTeabHO AOXEHH OCTATHCA BH CHIB, HO BOBCe HE HOTOMY,
YT0 NpPEACTABISIOTH H3B ceGa CEPBHTYTH, & IO COBEPHICHHO
APYTHM'S OCHOBAHiAMS *).

§ 76. Copammsaerca, oxHaRO, E4ED &e OHTH CB THME
TEPPUTOPiaIHEMH OTPAHEYEHIAMH, KOTODPHA BB XETEpaTyph HO-
CATH Ha3BaHie MemIyHADOZHHXD uoBHHHOCTe#? KakoBa EXB
IOPEAHYECEAd CTPYETyp& H Kb RaBOMy THNY HIDABOOTHOMIEHiH
cxbiyers HXB OTHeCTH?

') Hass. cou., cTp. 72.
?) Cu. mocabaymiomee uai10xeHie, yuerie 06b ycrynmed TeppraTopifl.
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Jaa paspbmeria STEXB BOmDPOCOBD OCTAHOBHMCH BEparnb
Ha HBEOTODHXD H3® HaHGOrBe WACTO IPHBOZUMHXD M SPEHXD
CIyYaEBh TAED HASHBACMHXD MEEIYHAPOAHHXD CEpPBHTYTOBS.

IIpemxe Bcero, MM pBmMATEABHO ZOXEHH OTBEPrHYTH BCARiM
BemEH# Xapakreph 38 THME OrpaHHuUeHiAMH IpaBa IOPHCAHE-
mim roCyZapcTBa, BOTOPHA OCHOBAHN HA EANHTYAANIAXE ').
IpaBo cyia HaJXP HHOCTPAHIAMH HW BB EOEMT cayiat He MO-
EeTh PaSCMATDHBATECA KAED TEPPHTOPiaibHOE LPABO, KAED IO-
cibicreie mpaBa coGCTBEHHOCTH HA&Xh TeppHTOpie#t, mGo ero
yOpazHeHie MHCIAMO E Ha YyZo#f Teppuropim m BB mpepbiaxs
HHEOMY He NPHHAJIEEAMHXD 3eMels. He MOEeTs ONTh HHRA-
EOro coMetHIA BH TOMB, YTO BANATYJANIOHHEHWA OrpaHEAYEHid
HOCATD YHCTO-06A3aTEIbCTBEHHNN XADAETEPh H IDH HepexoxB
JaEHO# TeppuTOpiH BO BJACTH IIMBHIH30BAHHATO TOCYAAPCTBA
JOIEHH €0 ipso OTmagaTh. OTO IOXOXEHie IHOATBEPEAAETCA
noioxuTeIbENMu  farTaMm u3h HoOBB#melt aumroMaTHYECROM
HCTODIH.

Taks, manp., Araria meMeizemno mocab samaria Maccosu
ormbmmia Bch pb#ticrsoaBmia sxyBes ramaryaamim. IIpasaa,
JepEaBH HPOTHBS HTOT0 IPOTECTOBAIA — HO TOJAHKO HA TOMB
OCHOBAHIH, YTO OKEyDamid BD AAHHOMB CIyyad Hochia amms
$asTHYeCKil, BpeMeHENH XapakTeps. Baraaxs Kpucuam?), aro
BAIHTyIANin mepecraxd xbitcreoBars ipso facto, B cuiy mocas-
1oBaBmelt co cropomn Mraxin OREyHANiH, caMD HO ce6B HE-
RagBoft onnosunin He BCTPBTHIB, —HADDPOTHDS TOro, PpaHmysCcEOe
IIPaBETEIBCTBO expressis verbiS HpE3EAN0 ero IPAaBAILHOCTH °);
BcE Bo3paZeHid JPYrEX® JepEaBb OHIH HCEIOYATEIBHO IIO-
CTPOEHH HA OTDHIAHIA camoro mpasa Mrazir Ha samarie Mac-
COBH, KaKb croaBmeff mox®s cysepemdTeToMs Lypmin. Toumo

) Cu. . &. MapTencs, loc. cit.

?) BuckasauEH# AMB BB HOTB oTh 25 itonm 1888 r., cM. Archives diploma-
tiques, 1889, t. XXXII, p. 96; cp. Catellani, La politique coloniale de I'[talie,
b Revue de dr. intern., t. XVII; Kiatibian, Conséquences juridiques des
transformations territoriales, 1892, p. 161 et suiv.

3) Kiatibian, op. cit., 166,

15*
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TaE#Ee BB yerymaeEBuxs Ppamnim u Poccim vacraxmy Orro-
MaHCKOY TeppaTopid EANATYASIiH MNPEEPATAIE CBOE CYUECTBO-
BaHie €O AHA YCTYNEH.

Hicroapgo Goake cCAOEBHME IpeACTABIAETCA BOOPOCH O
npapl, ImperocTaBAAEMOMT HHOrA® OXHHMH TOCYAADCTBAMH XPY-
ruMb, 38HHMATH, BB CcIyyal macrymiemid mspBcTEHRXT o6CcTOs-
TeIbCTB, Ty HIH APYTyI0 Y&CTh TEPPHTOPiH.

Tags, coraacEo cr. 92 Bbmcearo tpakrata 1815 r., Ha
npoepanin IIa6ss m PocBbH, NPHEAZJIEEABMIA BB TO BpeMA
Capaugin, OwID pacupocTpaHeEs He#trparuters Illsefinapim;
H& 9TOMB OCHOBaHIH OGHJIO0 DOCTAHOBIEHO, YTO BCAEill pass EAED
norpasryENa cb [IlBeftmapie#t AepxaBu OyAyT HAXOXATHCA BB
COCTOAHIE BOWHN, HIH €CIM TAEOBAZ OyAeTH YIpO&ATh, CAPI-
CEid BO#CEa, BOTOPHA MOriEm OH OEasaThCd HAJIHANO BB Ha-
SBAHHHXD NPOBHHENIAXH, yAaAATCA, K14 EagoBofi mbim EMB, BB
caysal meoOxopmmocTn, paspbmeno mpoiiTeH Yepess TeppaATOpii0
Banrmccearo RaHTOHA.

Bs 1860 rogy Ila6ms m Pocmare 6nam, Rakd HBECTHO,
yerymiess Ppannin, 8 Bp 1883 r. mpomsomess HHIEACHTS,
NOCTABHBIIiA pe6poMT BOHPOCH O IOPAAHYECKOMT IOIOEEHIH
9THXTS nposmHni. A mmenmo BB IllBefnapcEEX® mpaBATEAB-
cTBeHHHXD cepaxs pasEeccd cIyxs, uro Ppamnia, cobmpaerca
BospecT# yEpboiemia ma rops Boams (mont Vuache), pacmo-
Jomennolt By mpepBiaxt melttparnsoaEHOR moIOCH. Pezepaxn-
HOE NPABHTEXHCTBO obpaTHioch EB [lapmEcEoMy ERabEHETY CB
3aIpPOCOMS, YEasHBad Ha TO, 4TO 06dsaTerscrsa CapiuHid OHIH
nepeHeceHN 'TypDHHCEHMS TPAETATOMD Ha ®Ppammio m 4To

‘-mocrbaHEAs XOXIEEA cCUBTATHCH CBA3AHHOM cr. 92 BbHcRaro

TpakTata. PpaHIyscEoe HIPaBATEALCTBO NIOCHEBMEIO YCHOEOHTH
ITseitnapcrilt comsam# corbrs m xazo yebpemie, uro 0HO BB
yEasaHHOMB MBerB He co6Hpaercd BOBCe BOSBOAMTH YEphmEe-
Biil. MBnuierts, TarEMD 06pasoMb, OHIB HCYePIAHB, HO OPHH-
nunialbEO BOIPOCH OEA3aICA He paspbmeHBHMS, 61arojapa IeMy
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BB JHTepaTYph BOSHERT 0BOXRHO OEMBIeHHHE ciops ). Jau
ozEEX® nHcaTere#t Ppasnia Momers cuuTaTh ceba CcBOGOAHOM
OTH EaRHXH 6N TO HE ONIO orpaBHYedi#t B» jaHHO# moxoch,
TaR's Eakb HefiTpaimsania CaBoltm ycramoBiena Ouaa GyxTo OH
HCEIYHTEIbHO BH WHTepecaxs CapiemHin; moaTOoMy, Ch Iepe-
xoxonms IMla6as m Pocwmsm kb Ppamninm, mcYess BCAEi# raison
d’étre xa1a BAaEOro 6K TO HE G6HI0 MCEANYATEIPHATO HOJIOEEHIA
aTaxb ofaacrett. Jia xpyraxs mefiTpaxmsania aTHXB mocaBi-
HUXD, COCTABIAA HCTHHHOE CEDBHTYTHOE OrpaEHYeHie, JOIEHA
6uaa ocrarsca BB Cuxb m mocxk TypmEcEaro TpakTaTa, TARB
gro Ppamnis, ¢ sTol ToyEm 3pbEiA, m moEmmE cBaAsaHa
92 cr. Bbrcraro arra.

Ilo cymecTBy EAMS mpejcTaBageTCa 6e3yCA0BHO BEDHEIMT BTO~
poe u3H YEASAHHEHXH B03sphHilt. BT unux® HETepecaxt Helirpain-
3oaHa Omiya Capofts, KETO OTH 9TOr0 MOAYIHNS BHIOAY — AId
I0pEAHYECROll CTODOBK BONPOCA COBEPMEHHO 6e3pasiuvno, TAED
EAK HACTOdmee OrPAHRYEHIe YCTAHOBIEHO 00HEETHBHOM MPaBOBOH
Hopuolt. IlosToMy BTOT® MOTHBE, camb mo ce6B, He MomeTs
paseasath Ppammin pyeEm m ompaBjaTh ®BaEid 6R TO HE OHIO
HapymeHia aTolt fepm&aBoit HeHTpaIATETA HASBAHHKXS Oo61acrei.
Bce xBao coxmrca BB TOMy, mepemaa Ju Ha Ppamsmin
ycrasoBieEHAS BBHCEEMD TPaETATOMT O0A3aHHOCTH XIH TOCY-
Japersa, ob6xazaomaro [Ia6as m Pocamrs. Ha aToTs BOIpOCH
MH XOAZHH ZaTh 6e3ycI0BHO yrBepAnTesHNY 0TBETH, — HO BOBCE
He MOTOMY, 4TO6H BD JAHHOMB CJIyyas OHI® HAIMIO CepBH-
TYTh, & H3 TOMD OCHOBRHiH, uT0o Bbuckilt gorosops 6ma® mOA-
nacans Takke # Ppamnielt, nmpusHapmet xAd ce6d, TAEHMD
00pasoMs, 06A3aTeIPHHMT mocTaHOBIeHie 92 crathu. Ilepexoas
TEPPATOPiE OTH OAHOR Aep&EABH KB Apyroff, Bb AAHHOMB CIYy-
933, suvero e wambEArs: Ppannia, Tarme rars m Capiumis,

1) O6» meMp cM. Kiatibian, op. cit, p. 38 seq.; Brunet, Consé-
quences juridigues de l'annexion de la Savoie et de Nice & la France, 1890,
p. 13 et suiv.; Clauss, op. cit., p. 8 seq.; Schweizer, Die schweizerische
Neutralitit., 111, 1895, S. 934. '
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rapaaTaposata melirparurers Caso#tm, TypmHCEilt &e TPAETATSH
1860 roxa ea ors B3aTO# HA ce6A 00A3AHHOCTH, RKOHEYHO, He
0CBOGOJHIE.

Tagie carysam xoarexTnHOR rapanTim HsBBCTHArO mOXOEe-
Hid Beme#t 8% cdeph MeEAYHAPOAHHX® OTHOmeHi#t — BechMa
uacroe Apiemie. Korza xaHHOE OorpaEmyenie BePXOBEHCTBA OT-
HOCHTCA Kb EaEO#-IH60 4dacTH TeppHTOpiE, TO OHO, CAMO CO-
600 pasymBerca, caBayers cyapr0b orolt mocabamedt, ecam
TOZbEO 0OHa HE BHXOAHTH M35 EPYra AeDEABS, BIABIIAXT Ha
ce6d rapaHTiio.

Tar®, HAIp.,— YTOOH OCTAHOBHTHCA ellle HA OJHOMD CIyYal,
IPHBOAMMOMB BB auTepatyph BP EadecTBh RIacCHYECEAro mpH-
mbpa Memzymapojmo#t mosmHEOCTH, — cT. 3 m. 1 Ilapmacraro
TpaEraTa 1815 r. MOCTAHOBIEHO 6RO, YTO TAEL EAEB YEph-
niaenia I'foHEHEreEa BCerga COCTABIANA NpeAMeTs 3a60TH Xid
r. Basesd, T0 BHCORid Z0roBapuBAlOmiACH KePEABH COrIaCHIACD,
uro yEpbnzemia I'loumHreEa OyiyTh CPHTH, B (pPAHIY3CEOe
DPABHTEILCTBO HA JTOMB K€ OCHOBAHIH 06A3yeTcA HHEOTAa HX'b
He BO3CTAHOBIATH H BOOGmME He BO3BOAHTH HHRAKHXH HOBHX’
yEpbuienit Ha pascrodmir, He NpeBHMANMEMD TpPeX® (paH-
HYySCEHXD MAAb OTH I. Basera. Bw 1871 r., mo Ppamrdypr-
cEoMy MHpY, ['loHEHTeH® Hmepemex® Bo BaacTh I'epmaniu; Gaa-
rofapd 3TOMY BOSHHED BOIPOCH, CBA3aHA JH 2Ta mocabpmdd
AepEABA H3IOEEHHHMT nocranosrenieMs Ilapuscraro Mwmpa?
OreBre BB amreparyph Aaerca — exBa Im He e,munor.xhcno —
yTBepARTEJEHHEY, H HA HAI'D BSrIAAS BOOJEB IpaBHILHO: X3id
Il'epuamin mocramosiemia 1815 r. o6gsaTelbHH BB ToOff e
ubph, uro u paa OPpamnmim, nosromy mepembBma BB amnb
BIa1babIa He MOria OTPASHTHCA HA MERAYHAPOJHOMD HMOJOHeE-
gin Toauarena. Mnoe xbio 6mao 6w, ecim GH 9TOTH TOPOAD
mepemelrs BO BIACTH Jep&EaBH, He moxnucaBmelt Jlapumcraro
xorosopa, Hamp., SImomin: o64saTesncrBo xr1A Hes He OHIO OH
A’hﬁcrnmeuﬁo, B coxpaHeHie mam orMBHA ymoMaHyTaro orpa-
Huyenia 3aBucBam OW ors ed 106poit BOJH.
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Touso Tag®e, B0 BChX® THXE, AOBOABHO MHOTOYHCIEHHHX'S,
CcayIadxs, KOria Ha Earoe-in60 ToCyAapCTBO HAIATAETCA B
0o6muXD HHTEPECAXT H IyTeMD YCTAHOBIECHIA TO#f miH Apyroi
HODMH H& MeRJYHAPOAHOME EOHrpecch EaRoe-amGo orpammye-
mie, mocrbymee coxpamders CHIy, HECMOTPA HH HA EAEid Tep-
pHTOpiassEHE WsMBHeHis, Jumb GH TOABEO TAROBHA He HMB1Im
CBOHMS UOCABACTBieMD IepeX0As AAHHATO YYaCTEAR KB Jepxanh,
He npamEEMaBmelt yvacria BB Eomrpecch. Taxs, ek mocramo-
prenia Bepimmcraro Tpakrara 1878 r., Eacaomigea CpHTig
gpbnocreft BH pPasIHIENXB OOAACTAXB ®H T. I., 0043aTEIBHH
Xad BCBXB rocyaapeTeh, HOXNHCABIIEXD XOrOBOPH, — HO AJAd
TPeThHXD JAep&ABD OHH, CaMO coGolo pasymwbBercs, HuUEAEOMH
caau He EMBoTE. Bo BehX® 9THXDL W TOMY HOAOGHNMXE Orpa-
HHYEHIAXS BEPXOBEHCTBA TIOCYAAPCTBA MOZKHO BHABTH TOABEO
9HCTO - 06ABATEICTBEHHNA OTHOMEHiA, CBASHBAIIIIA OANAXH
EOHTDAreHTOBF B He HOCAMiA pPBIIHTEILHO HERAKOrO BEMHArO
XapaETepa. -

Pas6epenms eme OAMES B3% THONHYHHXD CIYYa€BB, TAKD Ha-
3HBAEMHXB, MeEAYHADOXBRXD CEPBHTYTOBD, HMEHHO BONPOCH O
pu6no#t noBat ma Geperaxs Heiopaymzasmaa !).

Ha ocmoBamim Ytpextcraro Tpakrata 1713 roja, sToTSH
ocTpoB: ycrymies 6uas Ppannielt BeawroOpHTamin, mpu gens,
01HAEO, 86 (pPAHIYSCRHMH HOJNAHHHMH COXPaHeHO GHIO mpaBo
JOBHTh B CYWHTh PHOYy, & TAKZEe BOSBOAMTH HYRHHA AAd DTOrO
COOpY#eHi& BB OnpexBICHEHXD YACTAXH HO6Epe&EbA OCTPOBA
(r. mas. French Shore); amriifickie #e mOAARHENE 9TOr0 mpaBa
6uau sumens. IlocTamoBrenia YTpexTCEaro TpagTaTa OHAH
noarBepEieHn [lapumcEums gzorosopoMts 1763 r. m aBiawres
AbficTByomaME E mO Cie BpeMs *).

B mpomuoms croxBriu, oxEAE0, YEasaHHOe HOJXO&eEHie

1) Cu. ("lauss, op.cit, 17seq.; Moncharville, La question de Terre-
Neuve, 85 Rev, gén. de dr. intern. public, VII, 1899, p. 141 et suiv.

?) I'papans French Shore 6uam mBckonbko HsMBHeEH BepcaabsckaMb joro-
BOpPOM'B 1783 r.
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Bemelt CTAXO0 NMOPOEXATH BCe Yame U Yame CTOAEHOBEHiA MEEIY
TyseMnaMu H (PAHINYSCEEMH DHOAEaMH ') H DpHBEIO BB X0-
BOTbHO oCTpOoMy ROHGPAHETY Mexay Cemn-Jmemceans B Ila-
DHECEHMD EaGEHHETaAMH, X0 €BXs IODPH elle OKOHYATEIBHO He
paspbmennOMy. OT0 mOCAyEHIO MOBOAOMB EB pascMorpBmiio Bo-
npoca o moxomemim Krench Shore c¢® mopajaveckofi TOUER
3pbria, npn ueMs BH HCEAOUHTEAbHOMD UpaBB ¢parnyszops sa-
HOMATHCA PHGHO! XoBiel GHAB yeMOTPER'S MHOTHME CEDBHTYTS.

Jlag TaRoro BWBOJA, OJHAEO, HA HAMD BSIIAAD HE UpeA-
craBigercd NOXORHTeNbHO HHUEAEEXH oOcHOBaHil. Ha camoms
x1bak, cyrs ycramosiemsaro xorosopaMe 1713 u 1763 rr. or-
somenia MexAy Ppanuiet m Awnraiet sagrouaercd B MOHO-
noxiH pHOHOY JOBIE DpejOCTABIEHHOX (PAHNYSCRHMD UHOA-
JauEuMb BH H3BBcTHOM uacTu Heodaympismza. Orpannvenia
TEPPBTOPiaIbHATO BEPXOBEHCTBA, HE JaEe IPOCTO BEPXOBEHCTBA,
Tyrs BETE HHEEAEOro; Bce ABi0 orpaEEuUHBaETCH ABTOTOIH,
JapoBaEHON YACTHHMT JANAME, BechbMa cXomelt ¢b TBMH npE-
BUIEriAMHA, EOTOPHMHA BB GHIOE BpeMA HHOCTPAHOE IOXB30BANECH
Ba Pycu. Tags, mamp., pyCCEEMT NpPaBHTEILCTROMD 3AENIOYEHD
6uxa Bb 1698 r. ¢» Joppons KapMapTeHOMT EOHBEHId,
HA OCHOBAHIE KOTOpO# 8TOT® mocaBimilt o0dsaica BBOSHTH BB
MocroscEOe rocyAapcTso emerogno He Membe 300 Gouers
,TPABH HHEONIAHH‘, UDH Y€MD ,HHEOMY HHOMY, HH NOAD Ea-
EHMB OpeJJoroMs BB rocyAapcTax’® u semraxs Ero Ilapcraro
Beauvecrsa HHEONIAHY C&ZETH H DACTHTh H HHHMT EAKHMD HE
€CTh JIOJAMD IDHBOSHUTH NO3BOJEHO He Gyxers“ %). Iocranopie-
Bie 9TO, WO CymectBy, BOOXEB €X0ZHO B TBMB, EOTOpOE Y3a-
EOHAETH INpaBO . paHNysoBs 10BATH pHOY HA French Shore:
MHCIEMO JIH, OXHAEO, YTBEDAZAATh, YTOOH NPEAOCTABACHHAA

1) AHrIHYaHe CTalH SaHHMATHCH J0Ba€10 omapoBs BB mpexbuaxs French
Shore, yTBepmjad, UTO STOTH NMPOMHCelb, KAKD He mpeaycNorTpBEum#t Yrpext-
CKHMD . TPAKTATOMD, He MOFKETH COCTABIATH MOHONOXIN (PAHIYS0B.

) . Mapremecs, Cobpamie TparTaToBB, sakaioueBHHXD Pocciewo, 1. IX
(X), 1892, crp. 3.
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Kapuapreay npameaaeria 06paGoTEE ,TPABH HEEONIaHH“ CO-
CTABI4Ja CEPBHTYTH, BemHOe OrpaHHYeHie AEPEABHNXD NPABH
MocroBcearo rocyzapcrsa? KEcim jaTe Ha 3TOTH BOIPOCH
yTBepARTeAbENY OTBBTH, TO mpEAeTCA NpHSHATH, YTO BooGmE
BCE ZOroBOpE 0 BOABOPEHIH WHOCTDaHNEBS, Bch EKOHCYyIBCEiA
EOHBEHIIH H TOProBHEe TPAETATH, 06esmeYEBAloOmie 33 IOAAAH-
HHMHE JOTOBADEBAIOMAXCA AEPEABD TB HAM Apyrid mpaBa, mpe-
cabxyiors nbas ycramosiemia nbaoit chre MeEAYRADOAHHXB
HOBHHHOCTe!, IIOTHO OEYTHBRIOMYIO BCB COBpeMEHHHA KYyJb-
TYPENA TOCYASPCTBA...

§ 77. llpn Gmu=mahmems amaimsB, TakuMb 06pasomMs, BCH
RaAaccHYeCRie NPEMBPH HATEDHANiOBAZBPHHXD CEPBHTYTOBH OKA-
SHBAIOTCA IPOCTHMH JOTOBOPHHMH OTHOMeEBiAMEH, He EMBoommMa
HHEYero o6maro ¢b jura in re aliena.

To oGcroateascTBo, 910 HBEOTOpPHA H3D TAEHXD OrpaBH-
deHill BEPXOBEHCTB& TOCYAAPCTBA CHOCOGEN, Bb HSBECTHHXB
CIy9adxb, DepexEHATb, TAED CRasaTh, CBOHXH Biaibrerelt m me-
peffTE KB HOBOMY JepAEaTeli0 TEPpHTOPid, caMo mo ce6h eme
He npeapbmaers Bonpoca 0 TOMB THNE OTHOmMERil, EF EOTOPOMY
oHF npEHAXIexaTs. IIpoTHBT NpHYECAEHid Ee HXD Kb EKaTe-
TOPiH CEPBHTYTOBD roBOpATH, KaEb Mu Bagbim, rpalire BE-
ckia cooGpazenid.

HegocraTer ® BHyTpeHEis uporaBopBuia Teopim MeEAy-
HAPOAHNXS NOBHEHOCTE# He Moraim He 06paTHTh Ha ce6d BHH-
mania mscabaosareaelt. Vawe B XVIII croxbrin Schmidt
JXOEASHBAXD, 9TO NPEAMETOMT CEPBUTYTA MOEETH OGHTh TOIBLEO
dominium, & Be imperium, u uro ,male servitutis vocabulum
a jure privato ad jus publicum est translatum® '); HO mporecrs
3TOr0 aBTOPa OCTAACH, NOBHAHMOMY, Oe3b BCARArO BIiAHIA H&
JaisEbiimylo zmreparypy.

Hs® cospemeHEnx’® mHcarTelelft NPOTHBHHEOME CEPBHTYTOBB
Bb CPepB MeRAYHADOAHHXD OTHOWIEHilt 3aABHIB celd, mpemje

1) Joach. Erdmann Schmidt, De servitutibus juris publici falso nomine
sic appellatis. Jena 1764 (Clauss, op. cit., 56).
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Bcero, Byasmepunrs ‘). Ms10&HBS rocmOACTBylOmee yueHie,
08B IPHXOIATH EBb SaEANYeHil, uT0 910 HociBgmee cabzo-
Bax0 OGN BHWBOZHTH H3b THXB YCTYHmOES, KOTODHA rOCYA&PCTBA
ABaa0T® APYr®s ApYry, Bh HHTEPECAXs MEEIYHAPOXHArO obme-
Bif, IO OTHOMEHil0 EF CBOAMT BEDXOBHEMT HpPaBaMs. JTHMD
IyTeMb BO3MOZEHO OHIO OH, OCTABHBH YACTHOIDABOBYI TOUEY
spbmia, crats Ba amyHO-064saTeincTBeHHyi (personlich-obliga-
torischer) B DmyGIWmECTHYECEYI HOYBY.

Cubrbe mo moBoMy myrm momexs JIECTB, CAMHMD EaTe-
ropEuecEHMT o06pasoMb OTBepraomi#t moBATie MeEAyrocyAap-
CTBEHHATO CEPBHTYT&, HA TOMB OCHOBAHiIH, 9YT0 HaOJIAAEMHS
BB MeXEIYHADOZHOMS 060poTh oOrpaEHueBis BepXOBEHCTB& 0~
CYAapCTBh HOCATH 'He Bempuul, a Jiump 00643aTeAbCTBEHHNE
XaparTepd ’). AHaxoraumoe Bossphmie mposoguTcAa ® mpod.
KasancEEMS, MOJAra0MHAMS, 910, , OTBEPrEYBD YIeHie 0 YACTHO-
OPABHOMB XapakTepB BraCTE rocygapcrsa Haxb ero semaefl,
cxBayers OTBeprHYTh H BOSMORHOCTh YACTHONPABHHXB OIpa-
HEvenitt ea“ ).

OrpEnaTensHOe OTHOmMEHie RT MEeEAYHAPOAHHMT IOBHHHO-
CTEMBD MH HaXOAHMD H y HBroropux® HOBBAWEXB ¢pammys-
ceuxt unmcarexeft. Tags, Hanmp.,, Piédeliévre maxoxsTs, 9T0
Bb TAED HASHBAEMHXD OrDAHHUEHIAX'H TEPPHTODIAJbHArO Bep-
xoseHCTBa cabayers ceopbe Bcero ,si I'on va au fond des
choses“ BExbrs npmmbmemie cysepemmrera rocyaapcrsa ‘), mo
GramaltmaMs 06DPasSOMP MHCIH CBoeft He modcHAETH. TaRAMD
o6pasoMs B® HOBBHime# imreparypB, mecommbEmEO, MOZEHO OT-
mBTETE Teuemie, Bpamae6HOE WHCTHATYTY MeEAYHADOXHEIXD
cepsaryros °). U mo wmkph Ttoro, EaEs camoe mORATie

1) Vilkerrecht, § 49.
. %) Hass. cou., § 8.

%) YyeOunrs, ctp. 137, mpum. in fine.

4) ,Des applications de la souveraincté de 1'Etat“, Précis, I, p. 259.

) Cabayers sawBTHTh TakKe, UTO HBEOTOpDHE NHCATONH, KaEh, HANp.,
Chrétien, Principes, He OTBeprag IpAMO NOHATIE MEMRAYHAPOHOHX MOBHHHOCTH,
0 CepBHTYTaXb He IOBOPATH BOBCe HIH YNOMHHAIOTH 06> HAXD JNBMb BCKO.IBSH;
cp. Gareis, Institutionen, § 71.
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TEPPHTOPiAILEATO BEPXOBEHCTBA CTAHETH OYMMATHCA OTDH IHBH-
JECTHYECEHXS BACIOEHi, 2TO HaUpaBieHie MOZ/ETH TOIbEO
EpbnEyYTs B pacrh. '

§ 78. Ozmaro, EaEK® MH yi&e HEOZHOEPATHO yNOMHHANH,
rocyAapcreo Bb cepb MemAYHADOAHHXD OTHOmeEHift He BCerza
upoaBigerh ce6a BH EalecTBB Hocmrexrs imperium,- & vacro
BB BE1E cy6BerTa, 06IeYeHHATO YACTHO-HMYN|ECTBEHHHMH IPa-
BoMoviaMu, Kag® TaEoBOoe, 0HO MOEETH NPOJATH HHOCTDAHHOMY
IPABHTEABCTBY YYACTORD S€MIH, & TAK®e YCTYNHTB eMy W HE-
KOTOPHA APYriA mpaBa, BA&EBH-TO NIpaBO0 usus’a, - ysyppyEra o
T. I. B 9THXB CcIyuadx® HecOMHBHHEO BOSHHEHETH CEPBETYTSE,
YCTAHOBICHHH! BB IOAbSY MHOCTPARHHAro rocyaapcrtea. Cs sroit
TOYRH 3pbBia MOEHO, HA HAI's BITIAAH, FOBODHTH O MEEAYy-
HADOXHHXT MOBHHHOCTAXH; HO NPHE BJTOMB BCeria cabpyers
IOMBHTb, 9TO OTHOMIEHid, BB DTHXH CAyYadxb, OyAyTH pery-
IApOBATHCA He MEEJYHADOAHHMD IPABOMB, & BHYTPEHHHAMD
IOpaBOMB TOCYAapCTBa rei sitae.

Jia moacmemid Hamelf MECAIM MH HOSBOAEMB ce6B mpH-
BecTE BBCEOIBEO mpuMBposs.

I'ocyrapcrBo A morymaers Eagoe-1#60 SAaHie, HAXOA4-
meecda BB rocyiapcrsl bB; ugerso Momers CTaThCH, 9TO HA
9TOMD BAAHIH JAeEHTH EaEKOHX-1H00 CEPBHTYTH, HAIP., altius non
tollendi, mpaso mpoxoja ¥ T. K., H, H&0GOpPOTH, TAKOH K&e cep-
BATYTH MOr'S GHTb YCTAHOBICHS BB €r0 IOJB3y IO OTHOMEHIIO
Eb ApyroMy cochxrmemy spamilo mam mmBmilo. Bee sgbes GyAeﬂ
sapachrs 013 MECTHATO 3aEOHOZATEIHCTBA H OTH TOrO, AONY-
CEaeTh JH OHO BB STHXH CIYYadxD jura in re aliena.

Todno TaE®e rocyiapcrB0 A MOXEeTH BHIOBODHTH ce6b
IpaBO NDOBECTH JHHil0 EexbsHoft ZOPOTM 4Uepess TOTH HIH
EHON YUACTOET 3eMiH, NpHHajiemami#t rocyzapcrsy B '). Ilpn

%) Meili, Eisenbahnvertrige B®» Holtzendorffs Handbuch des Volker-
rechts, IIl, S. 263, nonaraers, 4T0 BB sToMb cayuas MH HMBeMb 3Ba0 cb Ha-
CTOSIIAMD MeR1yHAapOIHHMB cepBATYTOMDB: ,Das zum Baune und Betriebe einer
internationalen Linie ndthige Grumdeigenthum erscheint im Verhdltnisse zum
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aroMb cabayers sambrars, uro B ToabEO TOria BB mpash xars
paspBmenie A, EOTAA YYACTOE® €My HDHHAIICRHTDH; 0O-
3TOMY, €CIX OHB COCTABIAETH YACTHYIO COGCTBEHHOCTH TPETHAro
1MIA, & Y TOCYASDCTBA -HAXS HEMEH TOADKO NYG6IHYHOE MPABOBOE
imperium, TO He06X01EMO NpeABADATEAbHO HPEOBrEyTH EB
OTYyEJEHiI0 U OODPATETH YYACTOEH BB TOCYIADCTBEHRYIO C€0G-
CTBEHHOCTD.

AHAIOTHYHHA OTHOMEHIA MOFyTH BOSHHERYTh IO MOBOAY
npoBepenia -TeaerpadBof uam TeiedoHHO# JHHIA, HOXBOXHArO
ga6eia ®w T. n. Bo BeBx® 8TEXD cCaydadxs, OABAEO, POIB
praedium serviens BHOAZeTh H& JA0AW He TEPPUTOPid, EKAED
TAROBOH, & TOH EAH HHOf KOHEDeTHOR dacTH ed, Asigrwmelica
00BeETOMD IpaBa COOCTBEHHOCTH CO CTOPOHH (HCEA R npd-
TOMS, IO o6meMy 'npannny, He 9Y4CTHO, a NyGIHYHO-IPaBOBOH.
Ilo Goapme#t uwacrm, ablicreureasHo, praedium serviens 6yzers
BXOZATH BB cocTaBh domaine public de I’Etat—rocyxapcrnen-
HAro JOCTO4HiA, 6Iarojapa veMy BCARie CHODH H NpepeRaHid
MO0 9TOMY NpeAMETy He OER&EYTCA NOICYAHRIMH MBCTHRME CY-
ians. Ho BB cymecrsB aBao ors storo He msmBmmrca, Tagkb
EaEks Bch mpaBooTHOmeHis Me®Ay 060EMH CyOBEeRTAMA—TOCY-
rapcreaME—TBEus He MeHBe mogmazyrs moxm abficrsie BHYT-
PeEEAro mpaBa TORt CTPaHH, BB mpeiBiax’ KOTOpPO# HAXOAHTCA
praedium serviens, u6o, upio6pbraa Ha uyzmolt TeppaTOpin
CepPBHTYTHRSA 0OpaBa, TOCYAAPCTBO, MOXY&IMBO, HOXIHHAETCH
1b#tersio mEOCTPAHAATO 3aKomHA. CCHUEA ero, Bb ciyuah cmopa,
Ha HODMH MeRIYBAPOAHATO mpaBa Onia OGN COBEpMEHHO He-

auswirtigen Staate juristisch gerade so wie das Kigenthum der tiglichen
Jurisprudenz, n#mlich als ein Sachenrecht des einheimischen Staates. Diese
Erscheinung rechtfertigt es vollkommen, dass anch auf diesem Gebiete mit einem
sachenrechtlichen Terminue, speciell mit demjenigen der Servituten operirt
wird®. JIBxo BB» TOMB, 0JHAKO, YTO TIOCYA&pCTBO, NpPOKJIAIRBAIOMee JHHK
HEel. JOPOTH Uepesh UYKYI0 TeppATOpilo, He YyNpaXHAeTh HHRKAKHXDH IpaBb
BiacTH. JaBWHH#t yuacTOR®s semadm o0JeueHs x0sEficTBeHHOR QyHRnjef
HrpaeTh poab BOIIM, OO OTHOMEHIX) Kb KOTOpOH HHOCTpaHHOMY (HCKY Hpexo-
craBIeHn HsBBCcTHHA mpaBa. Jus in re aliena B® jJjaEBEOMB cayuaB GesycioBHO
amberca, Ho HBTH orpaBRueHis QyHKilk BaaeTH, TeppHTOPia.IbHAT0 BEpPXOBOHCTBA
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yubcTHA, TARD EAEKD MEEAYHADOJHNMD NPABOMD PEryIHDYHTCA
aumb T8 OoTHOmMeEHiA, CyOBEeETAMH EOHXH ABIAIOTCA HE3ABH-
CHMHE NOJHTHYECRie OPraHHSME, YOpAXHAIOMie CBOA JEPEAB-
HEA UPABA BIACTBOBAHIA ).

Br 9TOMB, HO TOABEO BB STOMB CMHCIB MOZAHO TOBOPHTH
0 MeEIYHAPOJHHXD CEpPBHTYTAXB.

Bo BcBx® THXB npaBooTHOmMEeHiAXB, EKOTOPHA BB IHTEPa-
TypB HOCAT® mOXO6HOe HassaHie, crbiyers, HA HAMT BSIAAAD,
BEABTL UHCTO-0643aTeIECTBEHENA OTHOMEHid, He:mmbomia nu-
9ero o6mar0 Cb MNCTUHHHME IOPABAMH B 9yROH Bemd.

9 0
i

1) Bp BBKOTOPHXD JOrOBOPAXD BAEIIOYEETCR JaXe CHelia]lbHag OFOBODER.
cM., Hamp., jor. 12 man 1894 mexiy Auraied u Konro, art V: The Indepen-
dent Congo State authorizes the constructlon through its territories by Great
Britain or by any Company duly authorized by the Britisch Government, of a
line of the telegraph connecting the Britisch territories in South Africa with the
Britisch sphere of inflaence on the Nile. The Government of the Congo State
shall have facilities for conmecting this line with its own telegraphic system,
This auntorization shall not confer on Great Britain or any Company,
person or persons, delegated to coistruct the telegraph line, any rights
of policy or administration with in the territory of the Congo
State. Van Ortr oy, op. cit., 322.



[JIABA JBBHAILATASL.
3AJI0I'D TEPPHTOPIH.

§ 79. Ipu crapons pexunt ciyiadm 3aiora OXHEMD rOCy-
JapCTBOMB JDYrOoMy 4dYacCTH CBOMX® BiaxBmi#t G6wam x0BOABHO
vacth !).

Cs TourE 3pbHie mATPEMOHIAIFHO-IEBHHXD OTHOMEHi! TOrO
BpeMerH 3i5ch He OHAI0 BHYEro aHOMAJBHAr0, TAEH EARD Hpa-
BHTENb, MECIACH KAEH COGCTBEHHEES CBOHXTD Biajxbmilf, Mors
ofpeMeHATh HXD KAEHMH YrOXHO BEIIHHMH OrDAHEYEHiAME.
3a1ors OGMEHOBEHHO coBepmaica BH popmb pignus?): saxoro-
JepE&aTelpb MOAYyIalh NpaB0 BiagBHiA Hax® AaHHOH TeppHTO-
pielt, uT0 BIeEIO 3a COoGoff mpaBO ympaBiemid, NOABL30BAHIA
n107aMH BH BHXS mojaTeft @ HAXOTOB M T. I. — CIOBOMD E%
Epeautopy mepexoauad BcE 1B mpaBomouia (Hoheitsrechte), mo-
TOPHA COCTABIAIM coxepmamie ero Landeshoheit ®).

Cxbira, Bp AaHHOMD cAydyaB, He TOIBKO HANOMHHAIA OT-
Aa9y BB 3aJ0rB, HO OHia JBHcTBHTEALHO TAROBOH, NMOAYHBAAC

1) Cu. obcroareasHoe mscabioBanie Werming hoff, Die Verpfindung der
mittel- und niederrheinischen Reichsstiidte wihrend des 18. und 14. Jahrhur-
derts, 1893. .

?) Bb HCTOYHHEEAXB, OJHAKO, 6E3PA8IHYHO YNOTPe6IAOTCA BHpamXeHia pignus
n ypotheca, cv. Werminghoff, loc. cit., 16, 39.

3) Werminghoff, loc. cit., 39: Diesem Besitze am Pfande entsprangen die
Ausiibung fast aller, spiiterhin aller mit thm verbundenen Hoheitsrechte, der Bezug
aller aus ihm fliessenden Einnahmen, soweit jene Gerechtsamen, jene Eiukiinfte
vor der Verpfindung unbeschrinktes Eigenthum des Reiches gewesen waren-
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TBMT® HOpPMaMT, ROTODHA BB TO BpeMA DEryIHpOBAaJH TIepMaHCEOe
3a10roB0e mpaBo. Takh, MPAaKTEEa pasiAuaia- Totsatzung, vif-
gage, IPH KOTOPOM HIOAH SAXOAEHHOR BemH ImJIE BH 3a9eTH
Aoara, oTs OGHEHOBEHHArO 3a10ra, mort-gage, rxb Taxok sawvers
6HIBD HeEONYCTEMB, H T. U.,—BCE 9TH pasiuuis mepeHOCHAHCH
H B 00JACTh MeRAYIOCYAaPCTBEHHNXH OTHOMEHil, rib Tarze
serpbuaorca orabasEme BEAR E OTTBEHER 3arora ).

Crbagn, mojo6HNA OUHCAHHNMB, BCTpBUaOTCA BB 3AMAXHO-
eBponefickolt wcropim Bmaors A0 Bomna XVIIL cr. HMss Goabe
TMOSKHAXD WHTEPECH IPeACTABIAETH 3AaJI0rs 0CTpoBa KopcHRm
A r. Bacmapa.

* Henpespamasmisca ma Kopcagh Boscramia m Boameria mo-
Gyxumam, Bo Bropoit moxosarB XVIII B., I'enyascryo pecny6inry,
KOTOpO# OCTpOBH BB TO BpeMd OPBHAJIEEAaIB, OODATHTHCA EB
noMome Ppammin. Bw 1764 r. Ppamnia corzacmiach HA IO-
CHIRYy OTpAAa, EOTOPOMY JOXEHH ORIH GNTh HmepejaHH NATH
ropoxoBs H MBcTeueks Ha YeTHpe roaa, OpE IeMB OHIO Oro-
BODEHO, 4TO BOHiCER 9TH He NPEAHASHAYAOTCA AJA BejeHid
BOHHK, & X4 OXpaHH O3HAUYEHHHXD MBCTHOCTel W xIa BHY-
TpenHeft MOZENiH BF HHXB '). OTa MBpa, OJHAKO, ORasaliach
HEAOCTATOUHON, CMYTH He NpPeEDAMAIACH, H, EKOrA& HCTEED
cpoEs abitcris ®omBeHmiE 1764 r., I'emysscroMy npaBETexs-
CTBY UPHAMIOCH OTAATH OCTPOBS BB IOJHOE pACHOpAEEHie
$parnyscearo gopoxd. Ha ocHOBAHIE COriameHid, SsaKII0YEHHArO
15 mag 1768 r.?), nbamit paxs ropozoss, HOCTOBS, YEphO-
Zemi% ® T. 1. TMOAZeEAID 3aHATIO (PABIYSCRHMH BOHCEaMA
(ct. 1), nmpE ueMT EOpPOXI0 IPEXOCTABAEHO OHI0 yUIPABHATH
aaBes ek mpasa -cyBepenutera (tous les droits de souverai-

') Werminghoff, loc. cit., 54.

?) Komsernis 6 aBr. 1764 r., Martens, Recueil, 2™¢ éd,, t. I, p. 265,
art. II. ces troupes ne sont pas destinées & faire la guerre, mais uniqgnement
a garder les places nommées dans l'article précédent, et & la police intérieure
des dites places, qui leur seront remises en dépot, lequel dépSt sera limité an
terme de quatre années.

3) Martens, ibid. 592.



— 240 —

neté), a cawmda MBermocTr 06BABICHR OHRXH ofesmeuenieMs
(nantissement) m3zepxeEs, KOTOPHA AOAXHN OHAM Jeybh HA
¢dpannyscroe mpaBuTexscTBO (CT. 2). YupamHemie CyBepeHHETETa,
€O CTOPOHH EOpO1d, HOCTAHOBAANOCH Aaxbe, AOJNEBO GHTH mOX-
Hoe H a0COXIOTHOe—OXHAEO 9T0 He Aaers Ppannia mpasa or-
9yEJATH BaJOXEHHYIO TEPPHTOpi0 BB 9Yyxia pyrm O6esm co-
raacia pecnyGamgr (cr. 3). Ha aroMs ocmoBaEiE EOpOAs 0064-
SHBAACA COXPaHHTH ,50us S0n autorité et sa domination“ scB
saHATHA ero Bofickamm uwactR Hopcmem n0 TBx® nops, moEa
TeHy93CKOe .IPABATEACTBO He nOTpeGyeTs 8THXH MBcTHOCTEl
o6patHo, BosMBcrmps Ppammim BB pacxozm, xoTopwe eft mpHE-
JeTcd HOHeCTH BCIBjcTBie OREymamin.

Kaks mspbcrmo, 85 1805 roay I'emya, ycmbsmaa mpespa-
tuTbca Bb JlErypilickylo pecnmy6amRy, Onia HpHCOSIMHEHA KB
®dpannin, # Bubers ¢ Thus EB Ppammim e mepemya u
Kopcnga.

§ 80. Unrepecs cospeMeHHOCTM npeiCTABIZeTH COGOft 3a-
aors r. Bacmapa, Taks ®ar® Bb TeRymems (1903) roay mcre-
EaeTh CpOED xBitcTBiA TpakTaTa, sarA09eHHEaro BB Maiué
26 ilora 1803 '), HA OCHOBAHIE KOTOPAr0 STOTH rOPOXH, NpH-
gajrexasmifi Isenin, 6uas sazomers repmory MerxerGyprs-
IIseprrcromy. Jo Becrpaisckaro mapa 1648 r. Baucuaps co-
cToa1p Hoxs MeEXeHOYPrCEHMT BIAANYECTBOMB, IO CT. X § 6
OcnaGprorcearo HHCTpYMeHTa OHB gepemeat kB [IIBemis BB Ea-
uectsb mMmepcraro aems, a Kb Eomnmy XVIII cr. gBia msex-
CKaro nMpaBHTEJHCTBA OEASANHCH BB CTOXb SANYTABHOMT COCTOARIH,
9T0 eMy npHmiIoch 3aHATH Y MeraenGypra 1,250,000 pefixc-
TaxepoBs raMOyprcearo 6aBES HA CIBAYIONHXB OCHOBAHIAXS :

@) Bp oesmevenie ymOMAHYTArO J0Ara EOpOIb mMBEACEilt
yerymaers, cpoEoMs Ha cro 1brs, BB Eavecrsb saxora (anti-
chresis) mormoe ysydpyrryaproe BiapBuie HaAD rOpOIOMT m

1) Texern ew. y Ch, de Martens et Ferd. de Cussy, Recueil ma-
nuel de traités, etc., t. II, p. 291 et suiv.
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o6aacTeio Bacuaps, Galtamamn II8as m Heliriocreps n HXB mpH-
HaAXEeEHOCTAME ');

6) no HcTeYemiEm YRAsaHHArO Cpoka, ecam Illpemia me mo-
Ze1aeTs BHEYNHTH SRN0KERENE OKDYIa, TDAETATH CYHTAETCA
npoaseHANMT Ha cro aBrs (cr. III);

6) Bp caysal ®e BHKyma, EOpoab 06A3yeTcd BHIIATHTDH
He TOJBEO CYMMY JOiTa, HO M HApOCINie NPONEHTH, CYATAH IO
3 roloBuX® CI0RHHXD npomenra (cr. 1V);

?) TARD EAEb TrANOTeYHOe H Y3yppyETHOE BAaxBHie mo
npEpoxB coelt meoTuyEAaE€MO, ROHTDATeHTH CIENiaibHO. Oro-
BADHBAIOTH, 4T0 ropoas ® o6zacrte Iléss m He#irxocreps m
BXD NPHHALIERHOCTH HHEOTAZ He GYAYTH OTYyRJEHH, PO~
JaHH, SaJOEEHH, 3aBBMAEN W RakHMB OH TO HE GHIO o6pa-
80MD YCTYIIeHH ApyroMy rocyaapersy ®) (cr. XI);

0) ZOrOBADHBAIOMIACA CTOPOMH, NDPHSHABAA CIPABEIIHBOCTH
NPHHIANA : PACES AOAZeHD OHTH Ha Tolt croporB, rak mmberca
BHTOA8,— YCTAHABIABAIOTH, 9TO0 mocxBicTeia jaipmBHmuXT Co-
6uTit maxyrs scenbro Ba ysydpyrryapuaro BaaxBasna (cr. XII).

TakoBH OCHOBEHA HOCTaHOBIeHi# TpakTara 1803 r. Kom-
CTPYENid YCTAHOBIAEMHXH HMMB OTHONEHIZ XOBOIBHO IPOCTA.
Ipaso cobcrsennocTH ocraerca sa IlIeemieft, Baagbuie m mpaso
H3BIEEATh IIOAH, T. e. BCE mpasa ympaBiemia m moxydvemia
HAXOTOB® H 0OpOY., Hepexoidrs Bb Meraen6ypry. Iocabamik

1) Art. I.: 8. M. le roi de Sudde céde & S. A. S, le duc de Meklenbourg-
Schwerin, 4 titre d’hypothdque (antichresis)..la pleineetentiére
possession usufructuaire dela ville et de la seigneurerie de Vismar, des
bailliages de Poel et de Neukloster. et de leurs dépendances, pour en jouir sans
interruption pendant la durée dn terme précité. Art. II.: 8. M. le roi de Sudde
transfére sur la personne de S. A. S. le duc de Meckl.-Schw., et sur celle de
ses successeurs, tous ses droits de souveraineté de Vismar, son terri-
toire et ses dépendances, sans en excepter amcum ... S. M. se démettant
ainsi, en faveur de ladite Altesse et de ses descendants, de toute I'autorité
politique, militaire, civile, ecolésiastique et judiciaire, quelle a jusqu's ce
moment exercée sur les possessions hypothéquées et sur leurs habitants,

7) To e caMoe OTHOCHTCH HecOMABHHO M Kb BHeMapy, Takb Eakb B OHB
otxagp 6HID Bb ysyppyrTHOe BIayBHie.

16




— 242 —

BB CBOEMT HpaBB pacmopamenia 061acTb0 OrPaHAYEHD TOABEO
Bb OJHOMT OTHONEHiH, & HMEHHO OHB He MOEETH ef OTIYEAATH
TpeThEMS aANaMB. CxrBaEa, TaRAME 06pasoMs, BOOARS moxX0ZATH
OOoAH NOHATie 8a10ra — AId Goapmelt Xe ounpexbiaeHHOCTH
KOHTDATEHTAMH CHeniaIsEO npexycuorpban Bck mocaBacrsis,
BHTERAIOMid HSH TAKOT0 HOJOKEHiA Bemei.

Iloxxaazkolt zorosopa ABidercs, KaKD BRIHO, Bo33phmie ma
rOCyAapCTBEHHYI0 BAACTh, EaEH HA mocabicTeie, mpHHAIZEX-
HOCTh 06)ajaHiA TeppuTopieit. Y. Eoro ecTs dominium, TOMY
npacyme H imperium, ops vems Bropoe cabayers cyxis6h mep-
Baro. Ha 9THX® HAYAJAXD 3AEAHACA, EAED MK Bhme Bagbim,
Bech cpexHeBBRrOBHE crpoit, m Maaméckit TpaETaTH HBAdETCA
TENAYHNME 06pasmoMs THx® cabiors, xotropmsa BmoxmB xomy-
CERIHCh NOPAAEAME cTaparo pexuma. Ch magemieM® 3Toro mo-
cibauAro mojo0HHA CcABAEE CTAIE HEBOSMOEHH, HGO BB CO-
BpPEMeHHOMT T'OCYARPCTBE mpaBa BIACTH HE -MOTYTH COCTaBAATH
OpEAMETa YACTHO-NPABOBHXD coramerilf. Temeps MuCAHME GHIB
6N TOIBEO SaXOT'B TOr0 HAH JDYrOr0 YIACTEA S€MIH, HAIP.,
PYAHEEOBS, COXAHHXD KOme#t H T. I.; IPH BTOMH 33JOrOJEPHEA-
TeAb BO BCAROMSB CAyYaB moaysast OM JHIb IPABO DECI A0Aa-
TANiW JAaHHATO YIACTEA, HO HAEAED HE NPABO YN pPABIEHid,
HHTEIH €ro COXPaBAIE OH CBOKO HANIOHAIBHOCTH H CYBEPEHOMS
ocraBazoch On MmEcrHOe rocyzapcrso.

Komeuno, pocraxenie T5X®> MOIHETHYECEHXD PeSyIbTa-
TOBD B 0GJIACTH Me&JyHADOAHHXH OTHOmEHilt, EoTopme mpe-
cibposaaucs cpbiaeaMm BH poxB TOABEO YTO ONHCAHHHXB, BO3-
MOZHO M B HACTOANmEe BpeMA, HO TOILEO HHHMB HOYTEMS.
Hmuro Be wmbmaers rocysapcTBaM® JOroBApHBATECA 00
yeryurE TBx® mam pyrexs TeppHTOpiaibENXT BIaiBHiIN BHa
m3pBerani cpoxs, Taks, YTOGH meccioEapilt o6aswBaica Bep-
AyTh A8aHHYI 06JaCTh IO HCTeleHiM cTOabEBXB-TO XbTH. IIpas-
THEA, €CIH MH He ommGaeMcd, TAKEXSH OPHMEBDOBT HOKA eme
He 3HAETH, HO TEOPETHYCCEHM OHH BNOAHE MEICIHMEL.

Joroops HocuI® GH 9YHCTO-MyOIHYEHE Xapakrephs, COAep-
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&amie ero cocraBigrd OH OpaBa BEePXOBEHCTB&, H Bb KOHEU-
HOMB pe3yasTaTh OHB CBOARACA OH KB MeEIYHADOAHO-IPABOBOH
meccin ¢b ocoboft kiaysyuze#t de retrocessione. Ilo cymecrsy,
TaREMT 00pasoMs, mocabacrsia Tamol ycryneH Omau GH coBep-
HMeHHO aHAJOTHYEH CH nocabicreieMs 3aiora, HO OTH MHIOTERH
Tagas crBaga oramyazach OH WPEIHYECEOR EBAXHPHEA-
mie#t ycraHOBIZeMHXT €0 IpaBh H 06asammocTedl. '

9To NDHBOAHTH HaCH KB pascMorpBmiio opEOro Bompoca,
CHJABHO SaHHMABmAro 8a mocaBjHie ABA-TPH roaa repMaECEOe
o6mecreennoe MuBuie. Kak® MH yxe ymommmaxm, 85 1903 r.
ECTeEaeTsS CPOE’s AbHicTRia MaiMEcEAro A0roBopa: CIpamuBaeTCd,
b npask s IIsemia, ymaaTees cooTBBTCTBYIOmMYIO. CyMMY, IO-
rpe6oBath orp> MeraenGypri-IlIseprna BosBpaTa 3aJI0ZEEBHWXE
cro xBrp ToMy PFasays obaacrelt?

Br noBpesemHO# neyaTH BOOPOCH BTOTH IOABEPraica KO-
BOABHO CTPACTHOMY OGCYZjJeHil0, DDA YeMD OHD €iBA JIH He
eAMHOTIACHG paspbmens GHJIT BB OTPHNATEISHOMB CMHCIE').
Ha mams BSraags, OXHAEO, COBEpmEHHO Hecmpasejxsso. IIpasas,
coxepEanie gorosopa 1803 r. yme me coorsbrerayers Goxbe
COBpEMEHHOMY CTPOI0 E&ED BHYTDEHHE-TOCYAAPCTBEHHHX%, TAED
H MeXZAYHADOAHHXD OTHOmeHiff — HO H3B 3TOr0 eme He Cab-
AyeTh, 9TOGH TOTH BeimEi#t mepeBOpoTH, EOTOPHE CcoBepmEACH
s Bauaxh XIX croxbria, passasaa®s DPYRH KOHTDATeHTAMD M
yHEITOZENS caMul Tpakrars. Hexsss, EBoBeuHO, TroOBOpHTS,
yT0 BucMap®s Baxogutca BB y3yppyRTHOMB BaaibHin Merien-
Gypra—ons HecoMEBbEEO wacTh MeraenGyprckoft, a c¢b ThuB
BMBcrd ® mmmepcko#t reppmropim, HO 8TO, CcaMo mo ce6B, me
aamaers [Isenim npio6pBrennuxs ew mpass. To oGcrodrexsn-
CTBO, 49TO BCAEOe H3MBHemie rpaBAn® repMaHCRON TeppHTOpiH
Tpe6yers BuMBerd c¢® Thus m msMbBEeRia KORCTHTYHiM, TOYHO
ragxe ABia He MBHAeTs; mO coBepmenno cnpaBefaEBOMY 3aMB-

1) Cu. Br. Schmidt, Der schwedisch-meklenburgische Pfandvertrag iiber
Stadt und Herrschaft Wismar, 1901 (kpuTaueckift 0680ph BHCKASAHHHXD 83
nocabpuie roiw MubBHIf no HacToAmeMy BoOmpocy).

16*
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vapito IuMuxTa '), BB cayua’ npearaBieHia TpeGoBaHiE O BO3-
Bparh Bacuapa co croponn IlIsenin, I'epuania 064a3ana Guaa 6r
AATH CBOE COriacie Ha yCTYNEY, TAK'h EAKB EMNEpid HHXOCCHDO-
B&I&, TAKD CEA3ATH, MEEJYHADOJHHSA 0048aATE.IHCTBA BXOAAMEXD
BB ed COCTABH TIoCyAapcreb. JOCTONHO BHHMAHIA, 4YTO CAME
Megzen6ypreria BsacTH H DOBHHE CUATAIOTCA CH 9TON BOSMOX-
HocThio mpexbaBrenia Illsenje#t TpeGoBamia BosBpaTa Bucmapa
H OpE SaEARYEHIE CABIORD, KACARIEXCA S3IOEEHHNXD 001a-
crelt, xBIaTH COOTBBTCTBEHHYH OrOBODEY °).

Uro e BACACTCA MOZATHYECKON CTOPOHH Bompoca, TO Go-
abe abus 'BBpoarmo, wro IIsenia me morpe6yers r. Bacuapa
H CMEXRHHXT ¢b HEMB ofxacrelt BM Teneps, HH %epess CTO
1513 °). . i
Ho pames macrodmaro mscabposamid He HOSBOIHOTH HAMB
OCTAHABIEBATECA HA COOGpAReBiAXT HHOTO Xapakrepa, EKpomE
YHCTO-I0PAAHIECEArO.

1 Op. cit., 21.

") Om. Br. Schmidt, Ueber einige Auspriiche auswiirtiger Staaten auf
gegenwirtiges deutsehes Reichgebiet, 1894, S. 47; cu. cgbarnm (WaeTHO-IIpaBo-
BHA), 8aKTIOYeHHNA Bp 1848 m 1887 rr.

%) Cu. o6cTogTeasnuft pasbops sroft Touru sphmia y 'Br. Sch midt, Der
schw.-mekl. Pfandvertrag, S. 40 ff. .




TJIABA TPUHAIIIATASL
APEHJIA BD MEMCTYHAPOTHOMD IPAB.

$§ 81. Oromeymia Omno BH o6zacrs npexamift cxbizm csb
IEBAIACTHYCCKAMS XaDAKTEDOMS BB OGIACTH MEBEAYrOCYAap-
CTBeHHNX® OTHOmeHi#t BHOBL 8a mocabamee gecatmaBrie craxm
OO4BAATECA HA IIOJHTHIECEOMT rOpE3OHTE.

Tak®, 38 yEasaHER{ nepioAs BpeMeHH, eBpOmeiCEHMH JepEa-
BaMn OHJIO 3ARAIYEHO CH APPHEAHCEHMH H a3iATCEHMH TOCYAAp-
crBaMn HBCROALEO HOroBopoB® 065 aperA’d TBXx® mam apy-
THEXD TEPPHTOPiaibHHXD BIAXBHIl.

IlepBuM® H3® TARHEXH COTIameRilt ABidercd, CEOIBEO HAMB
assBcrHo, Dplocceancras EoEBeHnmia 12 Maa 1894 r. mezmay
Anrzief n rocyaapcrsoms Komro '), ma ocmopamim ®oTOpoOft
BexuroGparamia ycrynmaers Eopoxio Jeomoaspy II, cysepemy
HesaBHCEMAro rocyzapcrsa Komro, Ha mpasaxs apeniu (& bail,
a lease) sacts ermnerckaro CyxaEa cB JorEEaME Baps-sas-
T'asars m Bapn-0ab-Apa6h, Ja6u oTe ofiacTd GHIE EMD
SAHATH H AMB YOPABIANHCh. UacTh APEHAOBAHHEXS BAAXBHil
soaxna mocad cmeprm Jleomoappa II cHOBa BepHyTECA REB
AHrain, jpyrag ®e ocrathca 3a HKomro, ,m0ka OHO GyAeTs
HESABHCAMEMB TOCYJIapCTBOMT HIE Eoionielt Bexsrim moas cy-

1) Auraifickift TexcTd cm. y van Ortroy, Conventions internationales,
p- 320 et suiv.,, ¢Qpamnyscrit — B Revue gén. de dr. intern. public, 1894,
p. 374 et suiv.
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BepeEmTeToMs Ero Beimuecrsa vam ero npeemuukoss‘. I[loxa
6yZeTs AIHTHCA apEHAA, BB APEHAOBAHHOR TeppHTOpiH OyAyTH
IOXB30BATECA OCOOHMB (paaroms ‘).

Cs cpoett cropomn, Komro orzaers Amriin, Tas®e BB
apeHfy, TWOIOCY SeMIH IHDPHEOR BB 25 KHAOMETDOBH, OTH HAH-
Goxbe cbBeepmaro mopra BHa osepd Tamrama#iga xo camaro
I0XHAr0 IyEETa Ha o0sepB Auasbeprn-dayapaa, Ha TBxB =Ze
JCI0BigXT HA EAEHXT apeHAyeTcd Bropad rpymma o6aacrefi,
yerynaemuxs Anrziet Komro. :

IIpuBefeHHNME DOCTAHOBIEHiAME HCYEDPOHBAETCH IOpHAHYe-
CEOe COjepEaHie TpakraTa. B uems Gimzalmums o6pasoMs
3AEII0UAI0TCA IPABA ADEHAATODE M YEMT ADEHAR OTABYAETCA
0TH> OGHEHOBEHHOM YCTYUEH—BD CAMOMB HHCTPYMeHTH He pass-
ACHHETCH; CTOPOHH IHIIb YCTAHABIHBAIOTSH, 9T0 He GyAYTH HCEATH
HEBAEHXD NOAHTHIECRHXD HPaBbh, EpoMB TBXxB, KOTODHA AaIOTCE
HMP HACTOAMHMT COrIameHieMT> H 9TO Bb APEHZOBAHHHXD
001aCTAXs HOAASHHHE 060HXH KOHTPAreHTOBS YPABHMBAIOTCA Bb
npaBaxs ).

Konsennis 1894 r. sussaia pecsMa phskift mporecrs °) co

1) Art. II: Great Britain grants a lease to His Majesty King Leopold II,
Sovereign of the Independent Congo State, of the territories hereinafter defined
to be by him occupied and administered on the conditions and for the period
of time hereafter laid down ... this lease shall remain in force during the
reign of His Majesty Leopold II, Sovereign of the Independent Congo State.
Nevertheless, at the expiration of His Majesty's reign, it shall remain fully in
forco as far as concerns all the portion of the territories above mentioned
situated to the west of the 30 th meridian east of Greenwich, . . . This extended
lease shall be continued so long as the Congo territories as an Independent
State or as a Belgian Colony remain under the Sovereignty of His Majesty and
His Majesty’s successors. Throughout the continuance of a lease there shall be
used a special flag in the leased territories.

%) Art. IV: His M. King Leopold II . . . recognizes that he neither has
nor seeks to acquire any political rights in the territories ceded to him under
lease in the Nile basin other than those which are in conformity with the
present agreement. Touno Takoe Ze saaBienie pbiaerca i Amriiefl.

%) Cu. Rev. gén., 1894, p. 378 et sulv.; rp. I. KanapoBcxkif Hosbi-

mie 0roBopH 00> AQpurs, Bb Hypuaas Memy. um Iocya. IIpasa, 1897, N 1,
cTp. 23 m cabx.
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croporn Typuin '), lepuanin 1 panniu. Yze 25 iona Anriia
BHHYEJeHa OHJA OTRA3aThCA OTH NPEAOCTABICHHAr0 eff mpasa
Ha I0JOCY SeMan MemAy osepaME Tamramafixa m AxpGeprs-
Diyapaa ), a 14 aBrycra SaEAMYeHA OHJIA KOHBEHNIA MEEIY
Opasnie#t u Komro °), sa ocmopamim EoTopolt sT0 mocibamee

0043a10Ch He OREYOHDOBATh B HE ORASHBATH HHEAROI'0 MNOAHTH-

veckaro Bosgblicreia ‘) ma Bcw Ty Tepparopio, 0 EOTOpOH mia
pbus BB corzamenmim 12 mag. TagaMT 06pasoMT, BB HacTOZmee
BpeMa ciamEof Komro »1 apemay oEaswBaercd J1dmb COBEp-
IERHO HesHAYHTeXbHAA 061acTh BB loxEHOR vacTH Huancko#
XOXHHH.

§ 82. Hiceoanro Goxbe 0o6mibEHA EOHCTPYRTHBBHE MaTe-
piaxs jawrs HoBBHmia corzamenia Pocciw, Ppannin, ['epuanin
B AHriiz o6 apeEad reppuropiaizsEmx® BiapBmill BB mpexb-
1axp Kerafickot mmmepinm.

Kars mspbermo, 15 wapra 1898 r. »s Ilerunb cocrodzoch
ocofoe coriameHie, BH CHIy RKoero VIMmepaTOPCEOMY IpaBH-
TeABCTBY YCTYOJXEHH BB NOAB30BaHie °) Ha 25-ra abr-
Bilt CcpOEB, EOTOPH# mO 060HXEOMY coriamenHil MoXerh OHTH
3aTBM® OpOXOAEeHS,—HOOPTH ApTyps B TazieEBaH® CB COOT-
pBrerByOmuENE TeppaTOpielt 1 BOXHNME NPOCTPAHCTBOME, & PABHO
aopeiocTaBieHs mocTpoiiea mexbsmogopoxmo#t BBTBE HA Coexm-
HeBie 9THXS HOPTOBS CH BeaaEol CHORPCEOI MATHCTDAIEI °).

ABaIOTHYBNA JCTYOEH, OXHOBPEMEHHO CB BTHMB, ORiE cxkb-
JaHR HeGecmo#t mmmepielt m apyraMs eBpomefiCEHMB roCyAap-

1) Happ Toft wacrsio CyaaHa, Koropas OHaa cpsHa BB apeHly Komro, y
Amnrain, ctporo ropops, He 6HI0 HHEARHXHL TIpaBh, caMoe Goabmoe, 4To OHA
BXOAMI& BB ea cepy Balamilt, IOpEgHUecKoe mo.I0meHie Cypana, kakb H3BB-
CTHO, Bb HACTOHII6® BPEMH COBEPIICHHO HBMBHHIOCH.

) Van Ortroy, loc. eit., p. 325,

%) Ibid., p. 826 et suiv.

4) Art. IV: ... & renoncer & toute occupation et i n'exercer, & I'avenir.
ancune action politique d'aucune sorte.

%) ,Cédés en usufruit“, cu. quprysapayw TteaerpaMmy Mumncrpa HMmoctp.
JABap upepcraBureaaus Poccim sa rpaEAmero.

) Cu. ,IIpaB. BhcrHmks“, 17 mMapra 1898 r.. N 60.
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creaMb. Tars, Ppanmia moayumaa Oyxry Kyams-Yey-Yans,
lepuania sazmpb Kiao-Uy m Amrzis, sagomens, Beit-Xali-Bet.

Tescrs pyccro-gMTalicEaro coriameHis 0 CBXH IOPH Ha-
OevaTaHp He OwAT '), HO OfEmiaibHHE XOEYMEHTH, omyG6im-
ROBAHHKE IPYTHMH rOCYJaDCTBAMH, COXep&aTs BB ce6B xocra-
TOYHOE EOJHYECTBO JAAHHHXB, YTOOH CYAHTH O IODPHAHIECEOH
UpHPORE SAEKNOYEHHHXD CH IDPABATEICTBOMB GorgmxaHa cxb-
1085 °). MOEEO AyMATH, UTO, IO CYIECTBY, A0r0BOpT ¢ Pocciel
Maxo 9EMB oTAHuAeTCA OTH BTHXD HOCIBEXHHXB—ETD TOMY &e
SAKOHOIOJOEEHId, RacANmidcd Oprammsanim ympasiemia Ksan-
TYHCEO# 061aCTHI0 *), ABAAIOTCA CYMECTBEHENMS TOACIOPHEMD AXL
BHACHeHid IODEAMYECEO} NPEPOAH TOr0 NPABA NOJHSOBAHiS,
EOTOpOE OpPEAOCTABIEHO HAMB COraamenieMs 15 mapra.

§ 83. HamGoxbe 06CroaTeIsHHMS OPEACTABAAETCA XOIOBOPH
mex]y I'epvanmie mw KaTaeM®; MH 1OSTOMY HIDHBEXEMD BAX-
Hbiimia ero mocTaBOBIeHiA, 9TO MOCAYEHETDH XA HACH MaTepia-
IoMB paa XaxsHbBiimeit paGoTH.

Coraacro cr. II sroro coraamenid, Rarai ycrynmaers I'ep-
Mamin Ha npaeb apemgu (Pachtweise) 065 cropoEM BxO0a BB
6yxry Kiao-Uy ,upexsapuressmo“ Ba 99 1Bre. Bo ms6bzanie
MOTYIIMXS BOSHARHYTH HejopasymBmilt, ®mrailcEoe npasmETeIs-
CTBO 06Asyercd, BH TeYeHie YEASAHHATO CPOEA, He YIPARZEHATH
BB apeniyemoit oGiacTe BepxoBHuXD mpass (Hoheitsrechte), a
yecrymaers yopammeHie TakoBHXB ['epmamim (cr. III). Jaxbe
(cr. V), ecam6s I'epmamia BmocabacTeim BHpASEAR Eelamie
sepEyTs Kmtalo G6yxty Kiao-Uy 20 mcTeuemia apeHAHArO CpOES.
ro HeGecmaa mumepia o6asyerca BosmBcTaTs BCH H3gepEERE,

[ \

1) BupoueMs, B> Blue Book, China, Mo 1 (1899), p. 128, amBerca auraid-
cEilt mepeBoxb KHTalicko#t Bepciu coraamenia 15-ro mapra.

) Tercrhs repMaHCEAro corJamenigz cd. Bb Reichsanzeiger 29 amp. 1898 r.
N 101; oTHOCHTeABHO (PPAHILYBCKAro Xoroopa cM. Livre -jaune, Affaires
de Chine, 1894—1898, N 65, 1898—1899, MMt 1, 18, 39 n anmraifickaro, Blue
Book, China, 1898, 1899.

3) MnaBEHNMD 06pasoMs BpemenHoe Iloiomenie 06b ympaBaeHim KramTyH-
crolt o6aacteio 16 aBr. 1899 r., Co6p. ysax. Ne 104, cr. 1524,
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nponsBejeHENA BB 9Tol MBcTHOCTH, M mpepocTaBaTh eft Goxle
yro6Hu yiacTord seman. Cp cBoelt croposm T'epmania 06a-
syercd HUEOrAS He NEpeycTymaTs Apyro xepzash nassammolt
TeppETOpiM Ha apesxHOM’ npapb. Hurallceoe Haceaemie, mpo-
xnpaomee (wohnende) Bp Kiao-Uy, Gysers, mpa ycaosis co-
Ox0jeHiA SAROHOB® W HNODAAEA, I0JB30BATHCA BO BCAROE BpeMA
HOEPOBATEIBCTBOMT ['epMaHiH; OHO MOZerds OCTaThcd HA MB-
CTAXB, NOKA apEeHfOBAHHAA TeppHTOpid He GyAeTs oOpameHa
Ha jpyria nbaw. Haromens, ecim ON mpusaxiemamiia TyseM-
OAM’> 8eMJH NOYeMy-IH60 HOTpeGoBAIMChH IepMAHCEOMY IDABH-
TeAbCTBY, TO BIAXBIBOH HXD AOARHN GHTH BOSHACDAXJACHH.

TagoBs BamEEHmMis mOCTAaBOBIEHiA repMAHCEO-KHTAHCRAr0
corzamenia. IOpspuueceoe mx® cozepxamie BnoamB coBmazaers
Ch COfepZEaHieMT JOTOBODORB, 3aKJIOYEHHHXD IIOUTH OFHOBpE-
smemHo ®Ppamniet w Amraielt m, MoxEO xyMars, Poccien. Bo
BCAEOMT CIyIaB pasanuia Mex®Ay STHMH AKTAMH HOCATD QAKTH-
9ecEill xapakTeph H HA KOHCTDYRIiK YCTAHOBHBIIHXCH MEZEAY
KaTaeMs B yNOMAHYTHMH Jep&ABAMH OTHOmERi# He BIiAlTS.

CopamuBaeTcd, OAHAKO, EAKOBA Ee MOPHAHIECEAH NPAPOAA
®THXD OTHOmIEHi ?

Bs mBayumoi#t amreparypl BOmpOCH STOTH mpeiCTABAAETCH
upessuYaltao cnopEENMB. COriacHO BeCEMa DACHPOCTPAHEHHOMY
Bos3pBuilo, My mpH BCchX® Fororopaxs 00% apemaB muBens xbao
€0 ,CEpHTOl ycrymgo#i“ TeppHTOpiH ').

1) OtmocureapHo gor. 1894 mexay Komro m Amraielt cum. Revue gén. de dr,
intern. public, 1894, p. 380: l'expression employée ne doit-elle engendrer aucune
illusion sur la nature réelle dm contrat dont il s'agit, et ce bail sans rente
due par le preneur, sans limitation de durée, n’est pas une véritable location,
mais bien une aliénation, Toro me mabmia rp. I. Kamaposckifh
Hopbftmrie goroBopst 065 Adpurs, 81 HKypu. Memg. n I'ocys. mpara, ctp. 21.
OtnocrreapEo Kiao-Uy cu. v. Stengel, Die Rechtsverhiltnisse der deutschen
Schutzgebiete, 1901, 8. 28: es liegt daher ein Fall sogen. verschlelerten Abtretung
vor, die das deutsche Reich berechtigt, die Suverdinetiit iiber das gepachtete
Gebiet voll und ganz und zwar su eigenem Rechte auszuiiben. Cp. I & ¢ T 5, Mex,,.
mpaBo, ¢1p. 101 (,HeorpaEuueHEHZ cyBepenHTeTs”); de Pouvourville,
Les fictions internationales en Extréme-Orient, 85 Revae gén. de dr. intern. public,
1899, p. 118; Gareis, op. cit., § 70; cp. Rivier, Princlpes, I, p. 201,
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Esponeficeia gepmasH, ¢» nbasw, EAEKS rosopars Jdecrs ),
YCIOROHTH MIEEOTAHBOCTH OXHOTO H3H KOHTDATEHTOBS H AITHOCTH
APYrEXH TOCYAAPCTBB, BHOHDAKTD TAEYH (POpMYy AId YCTYUEH
TEppPETOpiH, EOTOpad, MACEHDYd HXB MCTHEHHA HamBpesis,
COOCOOHA YCIOKOHTEALHO MOAB#CTBOBATS HA RAHATEPECOBAHHHEXH
xans. Ho cama cxbaga ecte dopmenmas neccid, mepemocamasd
Bch mpaBa cyBepemHTETa.

Ovens BO3MOEHO, YTO HOJIATHIECEHMD OCHOBAHIEMS apeH]-
HHXB AOroBopoBs AB#CTBHTEALHO CIyEATH EKaKiA-HEOYXD MAK-
EilaBelHCTHIECEIA COo6pazxeRnid Bb POAB mpEBeAeHHRXH,—XOT4
EAEB-TO TPYAHO XONYCTHTh, 4TOOH B® 1894 r. Taria rocyjapcrea,
gaks Komro u Amnrsia, gpyrs Apyra nsioBEIE Ha Tagol
yX09EB: — HO OTB 3TOr0 KOHCTPYENid BOSHHEMHXD OTHOIIeRiH
He cramopuTca Ooxbe acmoit. I'pamjiaHCEOe HIPABO NEBHIH30-
BAHHHXD HAPOJOBB, NPABAR, CYATAETCA Ch TAKD HAS. CHMYXH-
poBaEENMU ciBagamm, coepmaemumu in fraudem legis,—mno ®Bp
00X01% vero ke ONJIE saga0YeHH xoroBopw 1898 r.? Kaxas
00BEETHBHAA MEEXYHADOXHAA HODMA 3AMpemaJd EOHTDPATEHTAMS
COBEPMHTL OGHYHYI0 YCTYIRY ?

3ajaua OpPAAMYECEATO0 aHAIH3A, BH JAHHOMB Cayuab, sa-
EXI0Y8eTCA BOBCE He BB TOME, 4YTOGH BHACHATb, BaBid Owan
y Toit mim xpyro#t AepEABH 8ajHiA MHICIH INpH 3aKJI0UeHiE
pascMarpuBaeMNXb coriamenilt. Touso Tar®e coBepmenHo Ges-
Pa3IHIRO, COOHpPAIOTCA i eBponelickia RepEABH BEPHYTH BOrAa-
mrbyxs HeGecuott muumepim apeniosaHEnA o6xacrm °). Jxa wops-
CT& BAZRO TOIBKO OFHO: YCTAHOBHTH NPHEPOAY OTHOmeHil,
COSJAHHHXD apeHAHNMH jorosopamu. M 114 paspBmemia sroro
BOOPOCA TEOpid CEPHTO# YCTYNAH HDpPEACTABIAETCA COBEPHICHHO
HeIPHAroxX=HOH.

Ha camoms xbab, Bcagas mneccia mubers coEMB Hempe-

1) Loc. cit., 167.

?) V.Stengel, loc. cit., ypbpers, uro I'epmamia sToro HEkoraa He cxb-
aae1ds. Ilo sToMy moBoxy cabiyers saMBTATH, 4TO MpPOpOYECTBS Bh 06AACTH HAYKH
BooGlfe Ma10 YMBCTHH, & Koria pbup 8aX0IMTH O NMOJHTHKE Ha Kpafiuewms Bo-
CTOKB, TO CRepxb TOro M eure 0cOGEHHO ONACHHI.
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J0XHNME HOCIBACTBiEMT HEpeXOAs TEPPATOPIABHATO BEPXOBEH-
crea Bo Bcet ero moxEOTB 0T® IefeHTa KB mecciomapi.
Mex1y thws Bch mspBecrEwe HaMB J0roBOpH 065 apeHa
OCTABIAI0OTH 33 MECTHRIMT rocyAapCcTBOMT BeCbMa CymeCTBeH-
HHA 0OpaBa HAAD ADEHAOBAHEKMH 00JACTAME.

Targs, mpemje Bcero, HecoMABHHO, 4T0 Hacexemie Kpam-
TYHCROH# o6aacrE, Hiao-Uy u 1. A. ocraxocs Bb EHTAliCEOMB
noxaascrel. 910 ABcTByeTs H8B CT. 42, 54 m HBE. Ap. moxOEe-
Hig 16 asrycra 1899 '), a Tarme BSH cT. V repMaHCEAro °) m
cr. 3 ¢pannyscearo corzamenili. Mexay TBMB nepexoxs Tepps-
TOPiaibHAT0 BepXOBeHCTBA HMBeTs BCErfia CBOHMS mocxBz-
crBieMs nmepemBHy mopzaHCTBa EATedel ycrymaeMolh TeppHTOpia.

Jarke, cymecTBeHHO TO 0GCTOATEILCTBO, YTO AEPXKABH, IO
kpafineit mBpb BB corsamenmisxs ¢v Kuraems, expressis verbis
IOpHSHAIOTH, 4YTO CYBepeHHHA npaBa ocralorca 3a HeGecmoit
nunepielt. Tags, aorosops orrocHTe 5HO Kyans-Uey-Yaus npamo
OrosapuBaers, 4UTO ,cette location n’affectera pas les droits
de souveraineté de la Chine sur les territoires cédés“; rogmo
Tagme BB cr. Il repMaHCEAr0o COTJameHif IpPABATEABCTBO
GorxHxaBa safBiders, 9To OHO BB npexbiaxs Kiao-Uy me
6yxers ynpa&eaTs (ausiben) mpass sepxosemcrsa (Hoheits-
rechte), OTEyAa caBgyers, u4TO apeHas Bieders 3a& CoGokk He
YTPATY CAMOro jus, & JNMb nepexauy exercitium juris. Haro-
Hel'h, €CTb OCHOB&Hie NyMaTh, 4TO M Ch TOYEH spBmia pyccraro
OPABATEABCTBA CYBepeHHTeTh HAAH HBAaHETYHCBOR 061aCTHIO
ocraxca sa Karaeus °).

1) Cr. 42: ,B® OTHOmEHIA JALB Ty3eMHAT O HACOAGHIE KOMMHCADD HO
rpamgaHckoft yactm mubers mpaBo # T. 5.“. Cr. 54: ,BAYAIBHAKD yuacTES HMBeTD
NpaBo HOABEpPraTh KHTa R e Bs H BoOONE BCBXB T Y86 MI[6BD... apecTy He
cBeime 15 gme#t m T. f.“.

) pDer In dem Pachtgebiet wohnenden chinesischen Bevtlkerung soll, vor-
ausgesetzt, dass sie sich deu Gesetzen und der Ordnung entsprechend verhilt,
joderzeit der Schutz der deutschen Regierung zu Theil werden“.

%) Cu. HoTy rp. MypaBreBacepy O'KoHOpYy orp 22 Mapra 1898 r.,
Blue Book, China, 1898 (\e 1), p. 64: vous m'avez demandé si en prenant
en bail les ports Arthur et Talienwan, la Russie comptait maintenir les drolts
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Hexpsa me ymasaTh Tanke # Ba T0, 4T0 I['epmamia dop-
MaabHO o00gsazach He cjJasaTh BB apeEay Kiao~Uy rtperselt
Jepxmash.

Oo cosepmenso pbpmomy sambuamiio Exxmamera’), ecin
6H repMaECEOe OpPABATENBCTBO NOAYYRIO CYBEPEHHTETH HAAD
HaspaHHO# OyxTo#, TO mHOXOGHOE OrpaHHYeHie ed IOpaB® GH.I0
6N HEBOSMOEHO, TAED EAED YCTYIOEA BIeYeTHs 88 CoG0R fxg
HeccioHapid BOSMOEHOCTh PACHOPAXRATLECA YCTYIMIEHHOR Teppa-
ropie#t mo csoemMy ycmorpbailo.

§ 84. Teopia cEpuTOl yCTYNEH OEASHBAETCH, TAERNG 00pa-
S0M, COBEPUICHRO HECOCTOATEIHHOR. Ho samuTHEHEE ed npaBm
BB TOMB OTHOWEHiH, 4TO UOXBEACHie COBJAHHAIO PASCMATPHBAE-
MHMH JOrOBOpDaMHE IOJOX¢HIA Bemeilt moih mOBATIE aPeHAW mpef-
CTABAAETCA CTOXb Ee HEYAOBIETBODETEXBHHMS.

YrasuBawTs, B He 6esh OCHOB&HIA, H& TO, YTO CYI[ECTBEH-
HHMT OPESHAEOMB AOTOBOpA HallMa HMymecTBa ABIFETCA ApeBi-
Had MIaTa, Me&Ay TBM® EaRb coriamenia 1898 r. o rarows-
xm6o Bo3sarpaxjenin Kuralickol mMnepin He roBopaTH HH CI0BA.
o wmbrin Exznuera *), Bupouens, Mu BH Z3BHOMD cayIah
BuBeMs xB1o He ¢b ROETHHEHTAALHO# apeHpolt, a cb amriifi-
. CEHM'B HHCTHTYTOMD lease, IpH EOTODOMD BOBHATpDAEKJeHie X0-
8gMHA 4&Badercd naturale, Ho He essentiale negotii. Cs sroft
Toukn sphmia pasGupaeMue AOrOBOPH SEOGH CO3XaJAH HOBYK
MeXEXYRAPOAHO-IIPRBOBYIO EATEropilo, HOBHE BHXD MeRAYHAPOI-
Boft cxbarn, nbimEoMs nepeHeceHEYI0 BB 06IACTH MERAYIOCY-
AAPCTBEHBNXH OTHOmeBi#t B3 cdepw vacrEaro mpasa.

IIpesmosoxenis Exxmuera, 10 n3pberHolt crenenw, opex-
craBagiorcd BBDOATHWMHA, XOTA €CTh yRasaBie HA TO, YTO HpH

de souveraineté de la Chine et respecter les Traités existants entre cet Empire
ot les autres Ktats. Je vous ai répondu affirmativement.. Quant
4 tout le reste, le respect des droits souverains de la Chine implique le main-
tien scrupuleux du statu gquo existant avant la prise en bail des ports concédés.
) Die Staats- und vilkerrechtliche Stellang Kiautschous, 8% Deuntsche Ju-
risten-Zelitung, 15 Juni 1898, N 15,
?) Loc. cit.
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neperoBopax’s PpPaHNYSCKaro MPABHTEIBCTBA Ch EHTAHCEEMB BO-
mpocs 0 naatk Bosbyzxaica ). Ho name ecam m mnpHsHATSH,
910 aHTIi#CEAd lease mociy®Emia o8pasmoMT UpPH SAEIOYEHIR
aorosoposs 1898 r., To rbMr Be wMemBe Bompocs ¢ EOH-
CTPYRTHBHOK CTODOER He CraEeTs OTH dToro AcEbe. Ha ca-
uMoMs ABxB, cymecrBoM® apeEAH ABIZEeTCA OpeROCTABIEHie
OZHEMD EOHTDareHTOM® JDYroMy TBX® HIW JApyrax® YacCT
. HHX'hb IOPABD OTHOCHTEXbHO IAHHON Be NI H, TOTA® EAKT pas-
cMaTpuBaeMHe XO0ropopH mMBTH cBoelo HEABIO YCTYNBY eBpo-
neficEEMD Aep&aBaMb HSBBCTHNXE® HOpaBb BePXOBEHCTBA.
Riao-Yy, Be#i-xat-Be#t, lIoprs-Apryps u Taziensass apenxo-
BaHH [‘epmamielt, Anraie#t m Pocciet BoBce He 11a ympamne-
Hig dominium, — #60 ormomenie Torja me OHIO On MemAyHA-
POARO-HPABOBHMB,—a AJd ocymecrsieHia imperium. [Tosroxy,
RK4Eyl0 O MH IWBAIACTHYECEYI0 RIHYEY HH Jald 9TBMB CIBi-
EaM’b, MH MOXEM® Hamepels OuTh yBBpeEn, ur0o HasBaHie
IOPHANYECEOf HXH N PHEPOXAH HAMB He DACEpoers. Takoi
cibaen, soropag mmMBaa O6m ceomms mocaBicreieMs ofzedeHie
OJHOT0 WSs KOHTPAreHTOBH IIPABAMH BAACTH [0 OTHOMEHI EB
Toff Wam Apyroff YacTH TEppHTOpiA ADYroro, HaMB He HAHTH.
ITosToMy, MOxT EBAEEMT Qaaroms 6yieTs NPOBOSHTHCA B MEEXY-
HAPOAHOE OPABO YACTHO-IPABOBAA KOHTPaGaHA& — COBEPHIEHHO
6e3pasInyso. \

§ 85. Uro6m paspBmmTs BONPOCH 00F HCTUHHOMB Xapak-
Teph COSIAHHHX® PA3CMATDHBACMHMH IOTOBODAME OTHOmeHi# °),

1) Cu. Livre jaune, Chine, 1894 — 1898, Hory ¢pannysckaro nosbpen-
Baro Bb xbauxp Bb llekuns Bb I[oEb-ad-fIMens, ors 9 anp. 1898, p. 50: on
s’entendra plus tard pour le loyer.

?) Mu joameW 3xBch CRasaTh HEBCROJIBRO CIOBD MO NIOBOJY HBROTOPHXS,
umBomExcs Bb AATAPATYPS HONKTOKD CPABHATH MONOMEHI® apeHAOBAHHEIXD TEp-
pETOpiR c¢b Thwb, KoTOpoe co8jAHO BepamBckEME TparTaToMb 1878 r. maa
Bocuin, T'epneropuas @ Kunpa (aBrao-rypenkift jpor. 4 irona Toro e roga). JIBhao
BB TOMB, UTO CpABHeHie, Bh JaHHOMDB Ccyua’, HACKOIBEO He YHCHSETh BOMpOCA.
IMoaomenie Bocmiu n T'epueroBunH, RAED H8BBCTHO, KpallHe CHOPHO M, HECMOTPR
HA RechMa OOGHABHYIO IMTEPATYDY, NpeACTABIHETcE J0 HaBBeTHOM cremem saraf-
mofi—1o0 EpaftHeft MBpB b lopngnueckoft Tourw spBria. Bo BcAROND me cayuad
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He0GX0IHMO TBepX0 YCTAHOBHTb, UTO APEHAOBAHHHA OGIACTE
ocraiEch uacThio Karaficrolt TeppuTOpin. OT0 Hemocpex-
CTBEHHO BHTEERETH H3h CEASAHHATO HAMH II0 IIOBOXY Teopid
»CEpHTON apeEau“ '). ,CysepemEna“ mpasa ocraxuce sa He-
GecHolt mMuepie#f, W, DpaETHYECEH, BTO BHPAEAETCA BB TOMD,
970 BB HSBBCTHNXT CAYYadXD TySeMOH NOACYAHH CBOEMS
OTeYeCTBEHHHME CyAaMB. Takb, COrIacCHO CT. 94 mOIOEeHid
065 yopasaesia KranryHcroit o6aactsio, xBia o mpecrymreniaxs
H NPOCTYNEAXS, COBEPMEHHNXD TY36MIAMH, 38 HCEJIOYeHiews
08HaYeHHHXD BB 95 cr., moxrexars BBabmilo mBcrERX® Ha-
poAHHXD cyxoBs. Ha ocHoBaHiE &e cr. 96, raapEOMy BAYaXs-
HHRY 06JACTH IPeXOCTABIAETCA: @) Bh HCEJNIOYHTEIHHHXD CIY-
ua4Xb, EOTA3 COBEpmalomidcs Bb Epat Tameiga mpecrymaenid
yrpOXAOTH HApymMeHieMb OGIMECTBEHHATO NMOPAXEA B CIOROi-
CTBiA CpepE HaceleHid, mepeAaBaTh, MO 0COGOMY EAXEIME pass
pacuopageniio, oTabarEnd 3Bia o mpecrymaemiaxs, BICEYN{EXD
no o6mEMB SAKOHAMS YrOJOBHHA HAEA3aHid, HA pascMoTplamie
BOGHHATO CYA&, Cb npHMBHemieMT 3aEK0HOBH 0 cyah ¥ HaEasa-
HiAXD> BOEHHAr0 BDeMEeHH, H KOHQHDMOBATH IPRrOBOPH IO CHMD
xb1aM3 B 0) IEND TYSEMHAr0 HPOHCXOEAEHIA Hpempo-
BOZJAATH ED OIAEAMRMHAMT EHTAHCEHMD BIACTAMSD, XId
cy®jenida nmo EnTalickaM® 3aROEaMB. [logo6BEE OTEasH
OTH IODHCAHLIH eXBd JH OHI® O MHCAEMT BH& CcOGcTBeRHOK
TEPPRTOpiH, BO BCAKOMB cayual, ecam On KmanTyHCcEas 06AacTh
6uxa vacrel0 Poccim, mpuxogmaocs 6m mpm6brate EB BH-
2aub (sRCTpagumiz) DpeCTYNHHEOBB, & HE ,TPENPOBORAATH"
BXD KB RHTAHCEHME BIACTAME.

Bepanucrift TpakTaTs HMral He roBOpETH 00B ,apeHpB’, a ymoTpeGigerh Bhi-
pameniz ,saHATie H ympaBaeHie®, nps uend ocrapmrigca 8a Typuielt npaBa, mpag-
THUCCEH, PABHAIOTCA Hyxo. CpojcTBO MemAy HO.J0XeHieMb TBXHL H APYrEXD 0613-
CTell WHCTO OTPHUATOJLHATO XapakTepa: MOX0GHO ToMy, Kakb, de jure, Bocuig n
T'eperoBHES He BXOASTH BB cOCTABh ABCTpificEO# TeppHTOpiH, TOYHO TaEme N
Kiao-Uy, Beit-xaft-Beft u np. He cocraBifoTh UacTH I'epmamin, Aurainm ® mnp.
Ho npaBa ABcTpin sHAUHTeAbHO pasHATCA OTH THXB MpaBOMOUill, ROTOPHA mpe-
AocraBieHs Karaems ero eBponeiCKEMD KOHTPATEORTAMD. .
1) Toro e Mubria R e h m, Staatslehre, S. 82.
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ApeHXOBAHHNA O00Z&CTH, TARHMD OODA30MD, IPOAOAEAITH
COCTABIATH YACTH EBHTalicEO¥ Teppuropid. Cozepmamie me mpe-
AOCTABICHHHXT €BDONC#iCEEMT ACDPEABANT MOJHOMOUIll BSAENIO-
98eTC4d Bh HWPHAHYECEOR BOSMOZHOCTH ynpammirs nspberER#
EOMIOIEECH IPABH BEPXOBEHCTBA.

Yerynaeno, cabposarexsmo, exercitium sebx® 1Bx® my6amy-
HHXD [OPaBh, EOTOPHA CIeNiaibHO He OCTABACHH 8& IPABHTEJb-
crBoMb Goramwxasa '). Tarks repMaHcgift A0roBops rOBOPETS,
EaED My BH¥Bam, 063 Hoheitsrechte Boo6me, Ppannysckilt ycra-
HOBJJETB, UT0 .le territoire sera gouverné et administré par
la France“ m 1. x. Ho ms» sroro of6maro npasmia abaaerca
PAAD HCEJIYeHill, EACAOMHAXCA, riaBHHMS O6DasOMB, NMOXOEe-
Biit Tysemmers. B® 3TaEx® upepbiaxs, cysepesurers KHTas Mo-
&eTH NOIYYHTH NPAETHYECEOe OCymecTBIeHie — BHE 'BXH OHB
nudum jus, XEms noTeHmiaisHO cymecreyomee. Ho mpm Bcems
TOM%,- YOpaiEHeHie IPABD CO CTOPOHH APEHAATOPOBS HOCHTH IPO-
H3BOJHLI XaPARTEDPD, H eBpPomeHCRia JePHEABH ABAAIOTCH IIPEACTA-
saTexrsHENAME HeGecno# EMnepin, 6yzyyn o043aEEKMH OXPAHATH
H OEASHBATH IIOEPOBHTEABCTBO TBHMP TyseMIaM’b — EKHTAHCEHMD
TOAXAHHHNS—EKOTOPHE TPOZHBAOTH BB AAHEHXD 061aCTaXD ).

IIpr msaomenmokt Toued spBmia, wpmrAEUEecCEOe mOZOEEeHie
apeHAOBAHHHXD o0OxacTelt Tepaers CBO# HMCEINOYARTEIHHHHE A 3a-
rajoyEsit xapasreps. CymHOCTH JOrOBOPOBE CBOZHTCH ET TOMY,
9T0 eBpPOUEeHCKHMT ZEPEABAMD IIPEAOCTABIAETCA MOAB3OBATHCH
Bp mnpeabiaxs Kura#ickol TeppETOpin H3BBCTHRMT EOMDIe-
ECOMD HyOIMYHHXD NpaBh, HA onpepbieHEnst CpPoRs H Ha
uspBerEEXT ycaosiaxs °). Ho mogo6maro poxa OTHOmeRia Ho-

t) JpyraMH cI0BaME H CMOTPA HA BONDOCH Cb NPAETHWECKOf TOuRH 8ph-
Hig—TOCTAHOBACHIA, KacAMiACA NPaBs KATARCEKAr0 NPABATEABCTBA, JOJEHE TOI-
KOBA&THCA OTPAHHYATEABNO,

?) Bipro: R e hm, loe. cit.

%) Bamkafimee pascMoTpBHie 3THXD ycaoBiRt, paBHO Kakh HOAPOGHEH aHa-
JHM8h OTABILHHXD APeHIHHIXD 10r0OBOPOBD 38BIOKAH GH HACDH CJIHHIKOMB JAJIEKO.
OrpaBEMuABaeMca TMO3TOMY BHHACHEHiMD OCHOBHHXD UYePTHh paSOHPAEMHXDH OTHO-
meHit B ycraHOBJIeHieMs HXDh 0043aTENHCTBEHHATO XAPAKTEpa.
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CATH 9HCTO 00483TEALCTBEHHWH XapakTeps, He 3aKA0UAH BB
ce6B pbmHTeAbH0 HAERAEHXD BEMHHXD YACMEHTOB'S.

OrpaHHYATL CBOE NIPaB3 BEPXOBEHCTBA BB MOAB3Yy Apyroff
NepEABH HECOMEBHHO MOEET® BCAEOE TOCYARPCTBO—HA BSTOMS
Bonpoch MH 70CcTATOYHO MOIPOGHO OCTAHABAHBAXACH BB TiaBl o
MEeEJIYHADOAHHXD CepBATYTaX®. CTemeHs &e OrpaHHYEHif, CaMa
no ce6b, snavenmia xa4 opEaAvecRoft EoBCTPYEmia Ae HMbers.

[loxBoas nTOrs CERA3AHHOMY, MH H BB APeHIHHXB COTXa-
IEHiAXD JOAZHH OTBEPrHYTh BCAEill HEMymecTBeHHO-BemHui
xapagreps. CopepxanieMs sTHX'S CABIORT gB1deTCE BIRCTH, & He
™8 mam apyria mpasomovuis, mMbBomia cBoEMB EHemocpexcTBes-
HHMB O0BLERTOMT TepPHTOPil0 EaR® TagoByw. IloproMy w nam-
BHIECTHYECERill TEePMEET apEHAN MOEeTh OWHTh MNOHATSH JHIb
EakD 00pasHOe BHpaEeHie, HO OTHIOAb He EAED TEXHHYECKOe
HasBaHie, mpeipbmanmee coxepzamie JAHHAIO OTHOMIEHid.

§ 86. Ors TosbE0 uTO pascMOTPBHEHXT APEHAHHXB AOr0-
BOPOBB cxBiyers OTAHUATL TAEiA CABIRE Mex]y paSIHIYHNME
rOCy/SDCTBAMEH, KOTOpHA XBHACTBHTENSHO HOCATS XapakTeps
Balima eMymecrsa. Taks, Banp., H4 OCHOBAHIA A0rosopa 14 iwad
1898 r. o pasrpammvenim BaaxbEik Amraie m Ppamnis
AdparB, mepsad H3T HASBAHHHXD AE€DEABD OTARETH BH APEHAY
Bropolt 7Ba y9acTER 3eMiH HA NPABOMB Oepery H BB YCTHAXS
Harepa, 3a rogosyio m1aty 8b 1 dpasxs, cpoxons Ha 30 xbrs ).

Cabaka, Bb AaHBOMB Caydad, HOCUTH HCRIOYHTENHHO I(HBH-
IncTRYecRit xapakreps u mwmbers csoelt nbabio mepemecemie
HAMymecTBeHRNXD mpaBs. (063 ycryned EKaxaxB-160 mPABB
BepxoBeHcTBa BB Helt Abrs # pBum, mampormes TOrO, BB X0
rosopl cnmemiaabHO OroBopeHo, YTO apeEiyeMHe YIACTEH GyAyTH
DONYHHATHCA, HA BpeMd ApeHAiH, XBHACTBylOmMEME BB GPATAH-
CEHX'B IPOTEKTODATAX'D 33ROHAMS.

Cs mopo6maro poga cabagamm, caMo cobott pasymbercd, co-
raamenia 1898 r. mmuero o6maro me uMBIOTH; MOzBEAEHIE HXD
IOAH OKHY H Ty e KATEropilo cBuxbTeabcTBOBAIO OH IHML O
noisoMb cMBmenin momariit.

) Cw. van Ortroy, Conventlons, etc., p. 505 et suiv.




[JIABA YETHIPHAMUATAS.
TPIOBPBTEHIE TEPPHTOPIANIBHAIO BEPXOBEHCTBA..

I. Mcropuyecroe passurie.

$§ 87. Orabas memaymapoamaro mpasa, BB pascMorpbmiio
EOTOPAr0 MH Teneph NPHCTYNAeMb®, OXAHD H3H TEXSB, raB Bem-
H&A EKOHCTPYKIid TeppETOpiE cBrIa ce6B HamGoabe mpogmoe
raksgo. Yuemie o mpioGpBremim TepparopiarsEux® Braxbmill B
nosuHDB msiaraercd BB rpoMagHOMT GOALIHACTBE yueGHHEOB®H
OO0 NUBHIRCTHYECEKOMY mMaGA0HYy, HpEMBHETEILHO KB BHpPAGOTAB-
mEMCA B rpamaaHcEoMh upash ¢dopumams. Obnacmaerca sTo,
EOHEYHO, HCTODHYECEHMH YCIOBiAMH BO3HAEHOBEHiA JOETPHHE
MeRIYHAPOAHATO NpaBa, MOABEPrMIAroCH BIepBHe HAYYHOH 06-
pa6otel B® TO Bpemd, Eoria cpexEeBBEOBHE rocyjapcTBeHHNH
crpot 6uats eme BB moaHo# cuad.

Cs Tourm spbmia ¢eozasbBEHXD OTHOmMEHiR, rocyzaperso
CAHBAIOCH Ch CI03ePEHOMB-COGCTBEHHAEOMSB, YBeIHYEHie TeppH-
TopiaabENXD BAayBHil GNI0 yBeanueHieMs HMymecTBa deofana.
ITEMD O00BACHAETCA, HANUP., HCROHHOE NPABHIO (PPABIY3CEAro
mpaBa, COrIACHO EOTOPOMY BiAAJBHIA J1HNA, NIPHSBARHATO H&
upecToxs, €0 ipso CTAHOBHIHCH AOCTOAHiEMD rOCYA8PCTBa. T;uu,,
ganp., Boria Jiogosurs XII saxorBas 0coORMB &KTOMB BOC-
UpendTCTBOBATh HPHCOEAHHEHil0 EB 3eMIAMT EODOHH rpadcrsa
Baoa ® wacrm rpadcrea Cyaccomb, KOTOPHA AOCTAAHCH €MY IO

17
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BacIBACTBY, DADIAMEHTH OTEAS3ACH 3APErHCTPAPOBATH STOTH
aBTs ,a cause de la loi et coutume du royaume qui porte
cette confusion et union a la couronne du patrimoine possédé
par le prince appelé au sceptre par la loi royale“'). Toumo
Tak®e B BcB TB cabiRH, EOTOpPHS MMBNH CBOHMT IpeAMETOM
yBeaHueHie HAAR YMeHbIIeHie MMYMECTBa rocyAaps (Rymad-mpo-
A8Ea, AapeHie H T. X.), OTPARAJACH H HA NPOCTPAHCTBEHHHXD
upexbiaxs rocyxapersa. Tagws, mssbermo, wro dmammns I npi-
o6pBas a1a PpaEnim nyrems jgapemia rpadcereo I'acrmmya;
TOTH &€ EOopoas Kymaxs 3a 60,000 vgepsommess rpadcrso
Beppr m 7. m %),

Cnoco6amn npio6pbremia Tepputopim BB cpeamie Bbra
ABIAIACH TAREME 00pasoOMT mpemje Bcero o6me-rpazjaHckie
tatyan. Ho iemmoe mpaBo, kpowl Toro, BHpaGoTazo eme
CBOH cnenadEYecKie THTYAH, EARB-TO ROHPHCKANil, commise
r désaveu?).

Konjucrania EMymecTsa BacCaia HIPala pPOAb YrOJXOBHATO
HAKA3aHig, HaJaraBmarocd sa EsBBcTHNA mpecrymaemia. Or6m-
paeMid 3eMIA IPHCOEAWHANACH Kb BIaXBHIAMT ciosepema.

Commise cocraBigia Tak®e BAAD EOHPECRaOiE, HO mmbia
MECTO TOABPEO 33 JEIHKTH, HANpPABICHHHE IPOTHBE CIO3EPEHA, H
opE6Brate kB Hell Mors Biaabiens TOALEO WO OTHOmMEHIH BB
HemOCPeACTBEHHO SaBHCEBIIEMY OTH Hero BacCaIy.

Désaveu, maroHens, upaMBEHAIOCH TOrZa, EOrZa BaCcCAIb
OTEASHBAICA NPHSHATH CIOSEPEHATETH RKOPOId M HDPHHECTH eNy
homagium. '

PagoMs CB OTHMH THTYIAMH CYIECTBOBAXH, CaMO COGOM
pasymbercd, M MeZJYHADOAHO-IPABOBHE, NpPHYeMB BB T

.1) Selosse, Traité de 'annexion, 1880, p. 25.

%) Ibid., 27.

3) O deopaapHHXD onM0CO0aXD YyBeauueHia (MAH yMeHpmeHiA) TeppHTOpiH
cy. Selosse, loc. cit.; Viollet, Histoire des institutions politiques de la
France, 1898, II, p. 168 et suiv.; Fusinato, Le mutazioni territoriali, 1885,
I, p. 43.
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BpeMena BBumo#t BpAEJIH Me&Ay OTXBIDHHMH CeHBEPAMH IepBOe
wheTo 3aHEMAJZO 3aBOEBaHie.

Hosxate, moraa, Grarozapa ycuwbxamt MopemaaBamid, o1-
EPHTH OHAH HOBHE EOHTEHEHTH, CAMOCTOATeIbHOE SHAaYeHie
IOXYYRIS OKEYHAIif. '

CwBmenie mim pBpabe ciigmie BOEARHO BSTAXB TpeXs
EATEropii COCTaBAAETH XAPAETEPHYIO YePTy HE TOIBEO. eoians-
HOf BNMOXH, HO H SHAYHTEAbHO mo3AHBAmAaro speMenn. Buxors z0
OaXeHid CTaparo pexHMa BeCh rOCYAapCTBeNERE cTpolt samagmolt
Esponn upoxoizaers, EaRh MH BNme BHEIBIH, SHEZHTHCA HA
9aCTHO-OPABOBOMD (yHAaAMEeHTS, H ImepBOHAYAZBHAA TeopeTHie-
CEad ROHINENNiA MeXRIyHapOXHAro npaBa Bcenbio Bpamaerca
Bh DAMEAXD IHBEIbHHXB mocrpoemilt. Ilpio6pBremie imperium
Bh TIIa34XT TeOpPeTHEOBS BHOXHDB coBmazaers ¢k mpio6phremiems
dominium. M ¢ nonmTEO# npOBECTH IPaEL Me®Ay 00BHME
IOPABOBHMH cepaMH MK exBa JH He BHepBHe BcTphuaeMca y
I'yro I'ponia.

§ 88. Ilepsu#t us: cmocoGoes mpio6pbremis, ma KOTOpOMT
octasaBimBaercg I'pomift, ecrs oREymania. Jra nocabimas
npEMBEEMA EakD m0 OTHOmeHil0 EB dominium, Tar® ® Zad
acquisitio imperii’), # xord, no Gossme# yacrE, TEMB Ze ca-
MHMD AKTOMS npio6pBraerca m To E jJpyroe, OfHAKO 06a& mo-
Hatia He cosnazaoTrs ’). IlosToMy cabxyers pasiumuats aBa
BHAAAR OERYHNAiE—a HMEHHO OEEYHANilo, COBEpmAaeMyl Hamielf,
HApOZOMB H Eacaiomyiocd mbaaro (r. e. mbioft crpamm, nk-
Jaro OCTpOBa H T. 1.), H OKEYIAINj0, HANPABIEHHYI0 Ha OTABI5-
HHA YaCTH JaHHAIO O0BEETA H COBEpIIAeMYI0 YACTHHMH XH-
mamM# ).

1) De jure Belli ac Pacis, Lib. II, cap. III, § 4, N 1.

?) Ibid. N 2,

3) Ibid., cap. 1I, § 4. Pasimuie Mex1y occupatio ratione juris privati et ad
privatam utilitatem m occupatio secundum jura gentinm ycramoBaeHo GHIO yZ&e
Baproaous BB TparTaTh de Insula (ormeuarars BB BHAE npHIOReHiZ KD
uscabgosaniio I'pa G & p a4, PrMcroe nMpaBo BB ACTOPin MeEAYHAPOAHO-NPABOBH XD
yuenift, crp. 284 u cxBz.).

17*
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Bropuni cmoco6oMs mpioGpBrenia TeppmTopil ABiserca,
B raasaxs ['ponmia, praescriptio mam zaBmocTs. OxBaEo,
IPH3HATH MODHAHYECEOEe 3SHaYeHie 88 STHMD THTYIOMB H Bb
MeXIyHapoXHOMT upaBB oHT pBmaerca me Ge3s ERozebamii;
ero KoHeYHR# BHBOABG, TBMB He Membe, ToTB, TO jus gentimm
voluntarium A0IXHO GHIO BBECTH HE3AMAMATHYIO XABHOCTH
(praescriptio immemorialis, i. e. cuius contraria memoria non
existit); mo Epalimet wbpb cabayers npexmozommTH, UTO
OpOHSOmMJIO MeXXy BAPOASMH COrIaNIeHie HA BTOTH CUeTH, TAKH
EaRh BODPOCH BB BHCHIelt CTemeHH BaXeHB AId BCEOOMaAro
Mampa ).

Hagomens, MeXAyRAPOAHO-NPABOBHME THTYJAME ABIAIOTCH
npapamexie (alluvio, insula nata)”) = saBoesamie ®).

CrasaHHHMT HCuepnuBaeTcd Bce yuemdie I'pomia o cmoco-
Gax® mpiobpBreria reppmropili. 3aKoEuenHOR HayuHOM CHCTEMH
sibcr, Eomewno, BHABTH Hesn3d, TBMB Goxbe, uTO cCammit
BONPOCH pascuarpusaercd ['pomieM’s MEHMOXOZOMB, HO WOBOAY
upio6pBrenia coGcrBesrocTE BoOGme H JocaBacTBit BOMEN mO
otROmeRil0 Kb mo6b:ixjenaums. IIpam BceMt TOME, OXHAEO, pas-
cMoTpBbEENA BO33pBHIA BEXHEAr0 OCHOBATEIA HAYEH MEXEXy-
HapOZHAT0 TpaBa CTOSXH IEXOi roxoBol BHIIE TEOPETHYECEHXH
EOHIenni#t ero upeAmecTBEHHHEOBB, Bcenbao 0TOZeCTBIABMEXS
9aCTHNA H MEeEAYHRPOAHHA orHOmeBid., Hempasmabmo moaToMy
YTBEDEAATH, ' EREB 910 xbiairs mBEoTOpme HacaBrosarexn ‘),
gro I'ponieM® OHA0 mepeHECEHO BB MEEIYHADOAHOE IPABO
yieHie pHMCEEXE IH0pHCTOBS 0 modi acquirendi dominii; ma-
NpPOTHBD TOTO, Y HEro ABHO CEASHBAETCA CTpPeMIEHie IPOBECTE
onpexbiesrylo rpaus Mexay dominium u imperium H ydemie 0
npio6pErenin BepxOBeHCTBA MOCTPOATH H& NY6AMIHO-IPABOBONG

1) Lib. I, cap. IV, § 9: credibile est enim in id consentisse gentes. cum
ad pacem communem id vel maxime interesset.

*) Ibid., cap. VIII, § 3.

3) Ibid., Lib. III, cap. VIII, § 1, N 3.

4) Cu., Hamp., Heimburger, Erwerb der Gebietshoheit, 8 104; Cux-
coHb, O saBaaybmin, crp. 118.

|
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dymzamentrh, aro BB ocobemmocrH samBruo Tamm, raxb phus
BZeTs 0 praescriptio immemorialis ® 3aBoesamin. B® werogo-
IOTEYECEOMD OTHOmeHim Yygemie I'pomia croszo sEauATeILHO
BHIIE He TOJLEO B033pbmil Gimmafmaxs ero mocabxomarexeft,
HO H ropasgo mosiEbimax® mucarexeii.

¢ 89. Hams mbrs BosMomBOCTE—ja 3T0 GExo 6H H Ges-
m0Xe3H0—mOoxpo6HO ocTamHoBAThCA HA MEBHIAXE® oTrbipEEXE
aBTOPOBD N0 HACTOAMmEMY BOOpOCy. MH OrpaHHYEMCA IOSTOMY
opEBeAeHieMs BBROTOpHXB, Ham6oabe THNAYANXD HOCTpOeHiR
JatepatypH mocxb-I'pomieBckoft smoxm.

Bs o6mems, BnaoTh 30 BTOpo#t moaoBEEm XIX croadbria,
YaCTHO-IPABOBOE HampaBiemie HaxoxuTs ce6B sibes camoe mox-
HOe BHpakeHie, H PYEOBOZAMWMHCA ABIAIOTCH WPEACTABIEHidA,
3aHMCTBOBAHHKS H3h DHMCEaro mpama. ,Postquam Lex, roso-
pars Bynkershoek B® cpoet mspBerno#t zmccepramin De do-
minio maris, dominii acquirendi modus praescripsit, hos seque-
mur‘. W sa peMcmoft ,lex“ xbiicrsurcisro pa6eEm cabayers
HAYYHAd MHCAb, ONPABIKBAACH rOCIHOACTBOBABIIAMG BH TO BpEMA
BSTAAKOMF Ha imperium EaE® Ha mocakicreie dominium').

Cs srtott Tousm spbmia, ToTH, RTO mpio6pETans coGeren-
HOCTb HAJb TeppETOpie#f, €0 ipso CUHTAICH HOCHTENeMD BIACTH.
Orciopa cabayers, uro ycBoemie imperii, E&EB IOJYAHEHHArO
BEAS BIACTH, MOTJO COBEpMATHCA TOXbRO TEME myTeMs, EOTO-
pull yCTAHOBIEHT -UACTHHMT UpaBOMB. TagoBa 00mas CxeMa,
EOTOPOli NDHIEPAHBAITCA He TOIBEO WpeACTaBHTexn (HIOCOD-
CEAr0 HaupaBieHid Bb Bameft HaykB, HO H caMue 3aBSATHe
IOSHTHBHCTH.

OcranosuMca, xia npambpa, Ha Bosspbmiaxs I'. dp. Map-

1) ITo coBepmenHo cnpaBeaIABoMy 8aMbyanilo Hesa6HTOBCK AT 0, HASB.
cou. crp. 137, xoria HIydpenpop ¢ » mambEnas yuemie 'pongia o dominium,
Teopia MeRAyrocyAapcTBOHHArO BXaABHIA NpHHANA CTBAYIOINiK ABA NMOJIOMeRiA:
1) BB cymecTBy BaajBuia rocygapcTBeHHOI 06GIACTHI0 NpHHAJAeEATh domininm
® imperium; 2) ocHoBamia imperii sarmoualorca Bb dominium. Cp. G.-Fr. de
Martens, Précis, I, § 34: l'empire est la suite de la propriété illimitéde.
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renca # IlIMmexbMHAra, HOAPOGHO H OOCTOATEISHO PASBHBAI-
muxs Teopilo mpio6phremia MexxyHAPOAHOX COGCTBEHHOCTH.

Ilepsuit ¥S® HEXB HCXOAHTH H8H UDPOTHBYNOJOREHIA ao-
COJTHRXT HIM NPHPOXEACHHEHXD NpaBh npaBaMs mnpioGphren-
HHMB. OTH nHocabjmid mupaBa BOSHHEAOTD HPH HAIHYHOCTH
»THTYIa® B ,cmoco6a“ mpioGpbremia (titre et moyen d’acqué-
rir). O6mEME THTyI0MB ABIdeTcd eCTeCTBEHHHR 3aEO0HB (la
loi naturelle), cmoco6aMH &e — K&ED MeEAY HANiAMH, TAED H
MeZEIy XOAbMA—OEEYHANid HiAE XOTOBOPH ').

Uro me racaercd Schmeltzing’a, 1o o8 EB ,Krwerbs-
arten des Volkereigenthums“ npmumcagers:

I oerymamito; II gorosops; III of6mEHOBemie H aHAIOriN;
IV zaBHOCTS H V' CEpBHTYTH.

Bs cBow ouepexp, BTOpPO# H3B YHOMAHYTHXB CHOCOGOBD
Z0roBops —nojpasibiderca Ha ceMp pasHoBHAHOCTeH :

1) nacabgosanie,

2) yerynea (Abtretung),

3) x06poBoabHOE HOXIMHEHie,

4) ubna,

5) xapenie,

6) noeynxa,

7) 6paks m poxcremsnd - y3u (Verehelichung und Ver-
wandschaftsverbinde) *).

Jocrarouno oxmoro G6braaro Bsragza Ha BTy CIOEHYIO B
raxeroBBcEylo cmcreMy, uToOW yO6BamTRCH, YTO NyTaHHOA IO-
garit y IlIMeasnaEra X0XOAHTH, AaEe AAd TOr0 BpPeMeHH,
EOrja IRCAXACh €ro EHHra, X0 Epaltauxs mpexbioss.

CaMo co6o0 pasymbBercd, 9T0 MHOrie H3h HPHEBOXHMHXH
HMD ,CHOCOGOBB“ MOrId HONACTH BB 3Ty EATEropilo TOABEO BB
cuxy kpynabiimaro mexopasymbnia. CosepmeHBO 0ueBHAHO, YTO

*) Loc. cit. CoBepmenaHo anaxoraunnis Bossphuia cu. y Kliiber, Droit des
gens, § 125, Saalfeld, Handbuch des positiven Vilkerrechts, 1833, § 25
MH. Ap.

) Systematischer Grundriss des praktischen Europidischen V3lkerrechts,
1818, § 215 u caba.
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o6nrBOBeHie — B0 BCh Bpemena E y BcBx® Hapozoss — HE-
EOTA8 He MOEeTh CIYEHTb THTYIOMTB unpio6pBremia wero Om
TO HE GHI0; O0GHEHOBeBie MOEETH OIPABIAT, HmpEMbHemie Toft
HIE Apyro# HOpPMH, co3aaTh ee (06paTHE® EaKoe-am60 BTHIE-
CEOe IPaBHAO BH KWPHIHYECEOE) H T. I., HO He CAYEHTH OCHO-
BaHieMd I8 mepeBoca €h OFHOrO Cy0meETa Ha Xpyroff mpasa
COGCTBEHHOCTH HIH BEDXOBHOE BAACTH.

Towro Tar®e ® aH3IOrid, ABIAACH HPieMOMT TOJAEOBA-
Hid H0DEANYECEHXD HODMB, MOEETH CUYHTATECA ,THTYIOMB"
TONLEO BB CHAY cMBmeRis CaMRXP NDPOCTRXD HOHATIH.

Harbe, cepBATYTH MOZeTs GHTs TOABEO OrpAHEIEHieMD
npaBa COOCTBEHHOCTE — NPABOMD B& 9y&YH Bems, C€b modi
acquirendi dominidi 3T0T® BHCTHTYTSH, ROHEYHO, HHYEro 06maro
He HMbers.

Hagomens, ymommmaemme IIIMersumEroMs® macaBzosa-
Hie, 6DART ¥ DOACTBEHHNSA YSH MOIJH CYHTATHCA THTYAAMH
JUMb BO BPeMeHA NMATPHMOHiIAZbHO-JEHHATO CTPOA, TOrA8, EOrAa
TOCYASPCTBO COCTABIAI0 BOTYHHY CyBepeHa H, XBlicTBETEIHHO,
TepexoAnI0 o HACABACTBY, NPHHOCEAOCH B'h NPHAAHOE H T. .

Br macroamee Ee BpeMa He MOEeTH GHTh HHEAEOTO COMHE-
Hid BH TOMB, 4TO MOHADXT WOJYYAETH ACPEABHHA HPABA HAAD
ToRt mam japyro#t TeppHTOpie#t He BB CHAy YACTHArO IpaBa, &
Ha OCHOBAHiH 3aEOHS ‘).

O6pamadcs Kb UPOIEMT CHOCOGAMT B THTYIAMS, YEAsH-
BaeMuMD IIM e IR EETOMB, HALICEHTS S4MBTATH, 9TO OHH
6e3s TpyAa YEIAXHBAIOTCA BH OGNy PHMCEO-IPABOBYIO CXEMY
npio6pbrenia Bemr. M BBH 9TOMB OTHOmMEHIE ero AOEKTPHHA

!) Rivier, Principes du droit des gens, I, p. 175: Aujourd’hui lors-
qu'une couroune est dévolwe par succession & une malson souveraime, & un
souverain, ce n'est point par le seul effet d'un droit privé ou d’un acte person-
nel, mais en vertu des traités et de la comstitution dn pays, qui rdgle la suc-
cession ou l'avdnement au trénme. THEus He Membe 006% 9THXH cmOCO6ax® roBO-
pars eme Phillimore, Commentaries, 1, p. 323, u C a1vp, Le droit intern., I,
§ 263. .
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snoaEd cosmazaers c¢b Toff, KOTOpPAZ H NOEHWEE MOEers CuH-
TATECA TOCHOACTBYIOmEH.

Il. Cospemennoe nonomenie sonpoea.

$ 90. Jxs rpomarnaro 6OIBMEHCTEA COBPEMEHHKXS MEEAY-
HADOAHHROBG cnoco6n mnpio6pbrenia Teppmropim, Bmoxm’s yraa-
AHBAACH BH DAMEH NHBAIBHKXD NOCTPOeHiH, COBOAZANTD CH
TATYAaMH npio6pBrenia uacrHok co6cTBerBOCTH. BB BTOME OT-
HOmeHiH DPHXOXHTCA KOHCTATHDOBATH, 9YTO JOBTDHHA Hamelt
HAYEH OT.IHYAETCA BECHMA YHODHRIMT EOHCEPBATHSMOMB, OT-
CTaEBad Takid BosspbHiA, EOTODHA JAABHO yXe IepecTax:m co-
OTBBTCTBOBATH EHSHEHHHMD YCIOBiAME. |

Tags, sanp., npod. &. &. MaprTencs OTpaMo yTBepEAILTS,
9T0 ,cnoco6n mpiofpBremia MemxymapopHOl coGcTBEeHHOCTH
MOZEHO pasyBinTe Ha JBa pOAa: mepBOBAYAALHME (acquisitio ori-
ginaria) m npomssozEme (acq. derivativa). M &% Thus m apyrans
BIOIHB @xd oTyacTH NpAMBEEMH HAYANA, BHDPAOOTAHHEA BB PHM-
ceoMs upaeb‘ '), U B aassEbiimens usiomemiw HASBAHHUE
yieHH! yHOMEHAETH UPHpAMmEHie, A3BHOCTH, 3aBaaABRie, KymIo-
HPOAARY, A06POBOXBHYIO YCTYHEY, 00MBus B 3aBoeBamie, To xe
BosspBuie Mu Haxogmam W y Rivier: mpio6pBremie Tepparo-
pin, mo ero MmrBHilo, IPOECXOZHT® NO AHAIOrIE Ch HATAIAMH
paEMCEaro mpasa, HO mutatis mutandis, Bs BHAYy PasiHdid cyme-
CTBYIOMAro0 Me®Jy COGCTBEHHOCTHIO B BIACTHIO ).

Ha roit ®e Tousd spbmia croars mourm Bch coBpemen-
Hne nucarerd ). Mubpia ux® TaR® GIHSKO HOAXOA4TH APYIH

) CoBp. memy). mpaso, I, § 90.

) Op. cit., 1., p. 174,

3) €p. Ortolan, Des moyens d'acquérir le domaine international, 1849;
Heoffter, Volkerrecht, § 69 ff; Calvo, op. cit., I, p. 385 et sulv; v. Bul-
merinecgq, Vilkerrecht, § 47; Whe a t on, Eléments du dr. intern., éd. 1864,
p. 158 et suiv.; Neumann, Grundriss des heatigen Europ. Vilkerrechtes,
2 Auf, § 18 ff.; Hartmann, Institutionen des Vilkerrechts, § 61 ff.; Boun-
fils, Manuel de dr. intern., éd. 1894, p. 289 et suiv.; Travers-Twiss,
Le droit des gens, I, M 115 et suiv.; Flore, Le droit international codifié,
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EB Jpyry, 910 BOOARB 20¢TaTOYHO OHIO yRasaTh Ha BoespBmia
npop. Maprenca u PuBse, 9To6u 2aTh 00 HEXD HAAXe~
Eamee OpejCTABIEHie.
OGmenprsHAREKME THTYIAME SBISKOTCA, TAEHMD 06pasoMs:
@) lpupamenie (accessio).
6) 3apiagbmie mam OEEymAmid.
6) Kynia-npoxaza. l
2) M#na.
d) Ycryngamanneccia.
¢) Nasrocts (OGHEH. He3aANAMATHAA).
a) Phmenie Tpereficraro cyxa (Goake phzgo).

Hoapogamiaca wacro moas 06-
mee IOHATIE ,TPAETATSH.

8 91. Usxomennomy Hampasaenio, 048R0, 38 mocrbxHie rogR
GEIA0 TPOTABYHNOCTABIEHO APYyroe, CTpeMameecd c6POCHTH YaCTHO-
IPABOBHA OEOBH M NPHAATH YIeHilo 0 nmpio6pbTenia BepxoBeHCTBA
CaMOCTOATeAbHYI0 CTPYRTYPY. B3 1888 rojy Bmmaa momorpa-
¢ia Heimburger’a, Der Erwerb der Gebietshoheit, I, 5
EOTOpOf rocmoacTayiomee BogspbEie m0jBEePrEyTO EOPEHHOMY
JIIepecMOTpy, IpEMBHATEIPHO ED COBPEMEHHOMY COCTO&HiIO Iy-
6aauno-npasosott joETpHEN. Jas I'efimGyprepa wacrHO-
OPABOBHA EATErOpiH HENPHIOXHMH EB Me&KIYHADOJHOMY IPABY.
» Ipio6phrenie TeppuTOpi#t coBepmaercA mO HHHMT THTYAAMSE,
aBuMt npio6phrenie Beme#“. VI raguMm THTyIAME, HO ero MHEB-
Hil0, MOryTs GHTh JAAING OERYIALid, HecCid HAM YCTYORK& H, BB
HBROTODHXS CIyuadxh, IpHpamenie.

Cabayers, oagmaro, saMBraTh, 9T0 OpOTECTH NPOTHBH BH-
MeYIOMAHYTHXS NHEBEIACTHYECEHXD WMOCTPOeHil pasjiaBaica Bb
aareparyph B BB Goxbe pammee Bpema. Taks, yme Vergé,
BB CBOEXD npEMbBuamiaxs B Précis du droit des gens Map-
TEeHCS&, YTBEPEJalb, YT0 BB Hacrodmee BpeMa pBup Momerd
HATH TO1bE0 00% OBEymaIid, meccim m 3aBoesamia ').

NeNe 54 et suiv.;; Woolsey, Introdaction, 1874, § 63; Lawrence, The
prineiples of intern. Law, 1898, § 92; Walker,. A manual of public intern.
Law, 1896, p. 26.

1) IIpuy. kb § 37 Toma 1. Hsjanmie pumao BB 1864 r.
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Tosso Tag®e m Bluntschli rosoprar BB cBOEe BpeMs o
HeNpEMBHHMOCTE EB MeZAYHADOAHOMY 060pOTY (OpMD ,des
privatrechtlichen Verkehrs und der privatrechtlichen Willens-
erklirung“ ). OgEaEo, y 9THX> ABTOPOBBH ABAO CBOAMTCA CEO-
pBe kB mssBcrmo#t déclaration de principes, camm#t ®e Mexs-
HH3MD DACIIHDeHid TrOCyAADCTBEHHON TEepPDRTOpiH AHAXH3Y Ee
moxBepraercd. 3Hauenie RHErE ['efiM6yprepa saErovuaerca
EAK® Dash BB NDHENEmialbEOf mOCTaHOBES BOmpoca H BE
EpHTHES — mojuach BechbMa METRON —_ rocnoxcreyomet xos-
TPHHH. ’

$ 92. Bsraszu TI'efimGyprepa mamam ce6h covyscrsen-
HHIit 0TTOJOCOKS Bb TPYAAXD HBKOTOPHXS H3D HOBBHMHXD MeXAY-
BapoaaEEoBs. KT umcay mxs orrocarca Ullmann?®), Bansi?),
v. Liszt *) »n abs. 2p. ®).

Exsa 1m Momers OnTH coMEBEie BB TOMB, 9TO DASCMATpH-
BaeMoe Bo3sphmie cocraBumio B xBab BuacHemia EcTHHBOR mpE-
POAH TeppHTOpiasbEHXT H3MBHemit KpymEE# mar® Bmepexs.
SABagacs nporecToMs NPOTHBD TPAAHNIOEEHXT MAGIOHOBD, TeOpid

1) Das moderne Vilkerrecht, § 292. Touno Taxme B Gareis yxe Bp 1 Hs-
Aagim cBouxb Institutionen des Volkerrechts, 1888, § 70, mpusHaeTh TOIZBEO
OEEYNAL{I0 H YCTyORY.

?) Volkerrecht, 1898, § 81.

3) Die Gebietshoheit, etc., S. 93 ff. ‘

4) Mexa. npaso. § 10. Ilo zamHOMY Bompocy y JlH ¢ T &, BIpOYeMb, OTCYT-
CTBYeTH T8 00peABIeHHOCTh EOHCTPYKIiH, KOTOpad COCTABAHETH XAPAKTepPHYI0
q4epTy ero mpeBocxogHaro ywye6mmea. ITo ero mmBmilo, kakD npio6pbremie, TaEb
H T0Tepa TOCYASPCTBEHHOR TeppHTOPiM MOryTs mocarBroBaTh BB CHIY ecTecTBEH-
HHYD (AEKTOBD HAH e B CHAY IOPHAHYECEHXD CABIOKDB. CaMOOTOATEAbLHOE BHA-
YeHie Bb EauecTBB TATYNOBD OHD NPHSHAOTH 88 IpHpAalleHieMB, SaBOGBAHiEMB,
oxkkynaniet m cxbBakamm (meccis), IpH yeMD CaMEe CNOCOGH A'lunca HMDB, KAED
Bb 6HIoe BpeMs, Ha NepBOHAUANbHHE H NPOHSBOAHEE.

5) Cu., manp., A dam, Vdlkerrechtliche Okkupation, Bs Archiv f. offent.
Reoht VI, 8. 193 ff. lopoarno oparHHassHa Teopia Chrétien, Princlpes de
droit intern., I, 1893, p. 119 et suiv. DToTH> aBTOPD NPHSHAOTH, UYTO, Bh CYII-
HOCTH, HMBETCH TOJHEO ORHHB CT0co6s mpioGpbrenia TeppuTopif, sro— ,1'établis-
sement d’une possession légitime“, npm uens ,légitimité“ Bb aamHOMT cayuad,
MOXeT? OHTH pesyAbTATOMD: @) OREynanim, 0) neccln, 6) paBHocTH. Buberb b
™MD Bo Behxh Tpexb CAYuadXB NpeSYMAPYIOTCA EAED (aETHUecKoe 0fasiamie
Teppuropieff, Taks u animus possidendi.
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I'etM6yprepa cTpeMBTCA Cb IHBHAHCTHICCEOH MoOYBH mepe-
CafHTh BOOPOCH HAa MOYBY nyGamyEaro mpasa. Ho srToMy
HamBpenilo o0aHARO, He BHOXED COOTBETCTBYIOTH pe3yIETATH
CAMHEXT HSHCEaHil. ’

YacTHO-IPABOBAA CYNIHOCTH CKBOSHTH CKBO3h HYOIHYHNE IO-
EPOBH, X xB10o, B EOENE ROHIOBS, BCe-TAKH CBOAHTCA EB
2 TPIOOPIMENII0  MEPPUMOPIU” —a He Eb PACHPOCTAPANENI0
TMEPPUMOPIAADNALO BEPTOBENCMEE.

B1 9roM®, BOpoveMT, BeChMa OTEDOBEHHO COBSHAETCH CAMB
Tetiu6ypreps. Bazabimaxs H3® BHPAGOTAHENXD DHMCEHMSD
OpaBOMb EaTeropilf, roBOpaTs OHB, Bb yieHiE 0 npio6phremim
TeppHTOpiE — Be MHHOBATh., OAHAEO, cafiyers mOCTOZHHO mO-
MHHTH, YT0 OTABabEHe THTYIH HMBIOTH BB MeEAYHADOXHOMD
npasd cosepmenso japyroe sHauemie (durchaus verschiedene
Bedeutung), kM Bp mpasbh rpamiaECEOMB ‘).

IosBoarTEAPHO, OZHAEO, CIPOCHTH, BF YeMB XKe, COGCTBEHHO
roBopd, sagaovaercd pasaBna? Kags ee mopEAHYeCEH $opMy-
xaposaTs? BBAD BeZoCTATOUHO BAABHTH, UTO OHA €CTh, H yTBEp-
&XATh, YTO MEEAYHAPOAHHE THTYJH OTIAHYAITCH OTH YACTHHXD—
OpE HAJXHYHOCTH, TEMP He MemBe, cxoacrBa Mexjy HEMuE. He-
00X0HMO0 BHACHATH, EARie NPHSHAEE O6MH ¥ RKaEie PA3IBYHH,
60 cxo0xcTBO caM0 m0 ce6B, x1a wpEARYecEOf EOHCTPYENiH
BHYEr0 He JaeTh, &, HANDOTHBD TOro, MBmiaeT® OTYETAHBOMY
comocraBieniio nomarif. Taxs, BcTynaemie BH rocyAapCTBEEHYIO
cayx0y, ¢t BEBmHell CTOpOHN, HeCOMHEHHO HBANOMHHAETH 383~
EJiouenie xorosopa. Oxma&ko, ¢b TouRH spBHiA IopEAHUECEOH
EOHCTPYENi® (mo xpaftme# wBpb mumd) ’) npasmaerca, aTo B%
AsHHOME cayval mmBerca orHOmemie, oCHOBAHHOE H& HAYalE
DOXYHHEHid, & He DABEHCTBA CTOPOHB. T0YHO TagEe H TEOpid
TEPPATOPiaNBEEXT npioGphreni, ecam ToisR0 oTH uocxBxmia

1) Op. cit., 105. )

?) Hpempe rocmoxcTBOBaA® ApyroRt Bsrasxs. IlepeBopoT® MO 8TOMY BONPOCY
npoasBexo, Kaks H8BBCTHO, mecabyoBamie G 6 nner'a, Der Staatsdienst aus dem
Gesichtspunkte des Rechts, 1808.
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CyTh NyGAHYHO-HDABOBHA EATETODiH, AOXEHA CYMECMOOHHUMS
00pasOMT OTAHYATECA OTD YY€Hid TIPAEJAAHCEATO IpaBa 005
acquititio dominii. BrfmBaa amaloria Be JOIXEEA SACIOHHTH
cyrs Abra—wmexpay TBMm Bo B3risgaxs I'elimGyprepa m ero
€INHOMHIICHHUEOBS IADHETH EAEAA-TO JBOKCTBEHHOCTH, IIpeE-
NATCTBYIOMAA MPOBEEHil0 TOYHHXS H OnpeiBieHHWIS IDABETS
Mex®ly orabisEnME nomartiamu. Haumnaerca pBio ¢3 yeramo-
BleHid 06maro TeOpeTHUECKAI0 IOCTyaaTa: mupioGpbremie Tep-
PUTODIANFHATO BePXOBEHCTBS OPHEMHNIAJILHO PASHETCA OTH Hpi-
o0pbreria Bemeilt, H60 0cHOBAEO Ha mNyGAHYEOMT upaBl; — HO
BB AaabEbHmems 065 9TOMT EAEKB-TO 3a6lBaEeTCZ H CHOBA HA-
YHHAOTS ONEPEPOBATH CO CTADHMH DNHWBHJNPHHMH NOHATIAME
(opomsBozEHe ¥ mepBORauUAIbHHE CHOCOGH, animus possidendi
E T. n.). A, HaROBeNE, B> EOHCTPYENi# OTABABHEIXB THTYIOBD
(meccim, orrynanin, mpApameHid) YACTEO-IPABOBAd TOYEA SPB-
Bid OEOHUATENFHO TOp&EecTByeTh> moOBay.

Crporo rosopa, eca¥ HCXOXHTb HSH IOCHOACTBYIOMAro BSrAAAS
HA TeppATOpil0 K&EH HA OOBEETH BIACTBOBAHIA, eIHHCTBEHHOX
J0rHIeCKH-OPABRABHON EOBCTPYENielt ,npio6pbremia“ apiserca
T&, EOTOPad IPAMO UEPEHOCHTS Bb MEeEAYHAPOAHOE NPABO KEa-
Teropin puMcEaro. CEoZbE0 GH HH TOBODHAH, YTO BOIPOCH CBO-
JATCA BB PACHPOCTPAHERil0 BAACTH, imperium, Ba 06IacTH, DTOH
BIACTH He NOJYHHEHHHH, & He KB mpio6phremino dominium —
ecar cb upio6pBremieMs To#f wiam wHHO# TeppETOpiE YyCBAH-
Baercd Bemuoe (xora 6w W my6iEYHOE) mpPABO, APYrOro HCXOJ8,
EaR® ofpameHie Kb OOMHMD YACTHO-IPABOBHMD THTYIAMB, H
6uTh He Momers. VHaue npmmioch OW NpUSHATH, 9TO impe-
rium npio6pkraerca ogEEMT myTeMs, a BemEOoe mpaBo (Offentli-
ches Sachenrecht)—mmuuMs. Ipyrumn caosamm, 118 mpioGphrenia
TEPPHTODIATLEATO BEPXOBEHCTBA TPEGOBANHCH GH 064 THTYIA:
4aCTHO- B ny6angno-npasosoli. Ho raro#t BHBOAS, KOHEIHO, MOI'B
6H CAYZHTD JHIID HATAAIHHMD AOEASATENCTBOMD JOEHOCTH
OTOPABHHXB IOCHIOKS.
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JIl. Kputuyeckin 0630pb oTAbAbHLIXD ¢NOC0o60BL npiobpbrenis
TeppuTOpianbHaro BepXoBeHCTBA.

\

§ 93. Haxs npexcromrs remeps pascmorpkrs 16 cmocobm
mpio6pbrenia TepprTopift, EOTOpHE NOXBBYTCA H BB HACTOA-
mee BpeMA IpPABOMG. IPAEAaHCTBA BB Baydmolt xmreparypt. Ho
Ipe&Ae BCEr0 MH JONKHH CAMKRMB TOYHHMT OGDAsOMT pas-
rpaERYATs HAmY 3agauy. Ha camoms xbab, pbus soamma urTH
TOJbEO 0 npio6pbrenin TeppHTOpiasbHATO 6EPLOGEHCMOR, & He
o upiobpbrenin 6eNBXTE NPass Ha TOTH Wam Apyro#t . yua-
CMOKE 3EMAU.

Hocxbani#t cxyyait MomeTs PeryIapoOBATECA TOXBKO HOPMAMH
BHYTPEHHATO IpaBa — HGO JHNO OTYYAAAONMEe H JXANO MPiol-
phrawmee HAXOZATCA N0 OTHONmERi XPYr® BB APYry BB CO-
CTO4HIH COUOJYHHEHiA, a He DaBeHCTBA, H pbub HAeTH> He 0
OpaBaxb BEPXOBEHCTBA, & O YACTHHXH NPABOMOUiaXx®. TakKs,
Hanp., useBermo, aro Poccim 0 1874 r. mpEHAjIe&EaID YIa-
crors 3eMaH BB Croxroasu’d, a Illsenim ywacrors BB Mocksk.
HJerxapaniett o1s 23 maa 1874 r. o6a npasaTerscTBa o0MEHA-
AHCh NPHHAJICEABMHAMA BMB HeasuEEmocTaMu. Cabiga, Bb faH-
HOMB cAyuah, 6HiIa HCRINYATEIbHO FPAEARIHCEO-IPABOBAH, TAKD
EAED EACAIACh COGCTBEHHOCTH, & He IPaBa BEPXOBEHCTBA. JTO
nocxbiEee HHEOrZa He mepecTaBaio mpHEaiIexarh IlIBemim mo
OTHONEHII0 Kb PyCCEOMY yuacTky B Poccim mo oTHomemiio EB
mBeACEOMY. ToyHO Tar®Ee NpaBHTeAbCTBA HepBIRO MOEymawTD
Bb mpexbiaxs MHOCTDARHNXB rocyAapcTsb Th mam aApyria He-
ABHZEHMOCTE AXA YCTpoHcTBa NepkBeff, xBopmos H T. m. Camo
co6oio pasymbercd, yTO OpaBbs BIACTH OHH IPA JTOMB He
upio6pBranTs.

O nupaaamons, HaciBgoamim ® T. 1. cpeiHeBBEOBHXD
THTYJ8X> MH, TOYHO TAEXe, FOBODHTH HEe CTAHEMB, & OCTa-
HOBEMCHA JHmB H& TBXH CHOCO0AXB, OTHOCHTEIHHO EOTODHXB
BosMOZeHD ® moHNEB cmops. Ciofa MH OTHeceM® NpEpame-
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Hie, Eymmo-npoxaxy (ubmy), sasEocts B pbmenie Tpereficraro
cyaa.

8 94. Vuenmie o npupamenim, accessio, nbimgoms saEM-
CTBOBAHO HWSH rpamjgsHCEaro mpasa. HamogoGie pOMARHCTOBS,
Me&RAyHAPOAHHEHE pasiuiawTs alluvio, appulsio, alveus derelictus
H insula nata, mpE YeM® BB WX TIiasax’b IOPHAHIECEEME OCHO-
BaHieM® 214 mpio6phremia MemayHApORHOH COGCTBEHHOCTH HB-
Igercd ofmee mnorox®emie O TOMB, YTO accessorium sequitur
principale.

Cs rourz spBEia communis opinio, TaRAMT 06pasoME, HpO-
~ BJeHie rOCYASpCTBEHHOH BOJH, BH JARHON® cayIa’B, me Tpe-
Gyercd, paBHO EakKD He Tpefyercd SAXBATA HIH OEEyHANIE —
JOCTATOYHO HAIHIHOCTH €CTECTBeHHAro BHAOESMEHeHid mOYBH.

PascMoTpEMT WO NIOPAARY BOSMOXEHHE CIyIaH IPHpAMEHid.

Ipexxe Bcero meo6xozmmo sambTHTH, 9T0 EOrga phus HAers
005 accessio BD BOAHHXD NPOCTPAHCTBAXD, HAXOAAWEXCH B3
npexbiaxs JaHHArO TOCYARDCTBA, TO YyBerddyeHie TePPHTODiH,
stricto sensu, He TPOHCXOHTH: TeDPHTOpiA XU BHAOESME-
mgerca '). IloatomMy BcaEaa alluvio &% Gepery phrm, cayma-
mefi rpaEnnell Me&Ay AByMA JepEABAMHE, €CTh JHIDb HNpeo6pa-
soBanie BHBmHe# ¢opMH TOro mpocTpaHCTBA, EOTOPOE, BB CO-
oreBrcTByIOmMEXE YACTAXH, yEe H paHbe HAXOZHIOCH WOAB
BXaANYeCTBOMD TEXP &e rocyiapcrss.

CoBepmeHHO aHAIOTHYHOE fABIEHi€ NPOHCXOZHTH, KOTAS,
HaOp., BHCHXaeTHh EAaKoe-IH00 03ep0 HIA BHYTPEHHEE MoOpe:
TEppATOpPid, BH OPAAHIECEOMD SHAUCHIH TEDMHHA, HE YBEXHYH-
Baercd, & Jmmb BHAoBSMBHserca. Toymo TaEEe H OCTPOBa,
BO3HHEaWIie BB pycaBs morpaEmunoi# pBru, BXOZATE BB COCTABH
TOr0 TOCYAapcTBa, BB (BOAHHXS) mpeabiaxs KoTOparo oBE o6pa-
syiorcd. Ecam ®e BHOBb BOSHHEmIi# ocTpoB® — insula nata —
oramercd mepecBueRHKNMT DOrpaHHYHOM IAmiew (TaisBera HIH

) Heimburger, op. cit.; 109 Cruc on s, Ha3B. coyu., cTp. 125.
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nHOK iumieft), To sra mocabjmad ompepbiurs w mpexrBim Tep-
PHTOPIAZFHOCTE BIACTH 0O OTHOMICHII0 KB CAMOMY OCTPOBY ‘).
¥YBeanuenia Teppuropii HE CB TOM, HE CB Apyro#f CTOpPOBN
TOYHO TaEKKe HE IPOH3ORAETS.

Huaa raprmea moaysaerca B TBX® ciyuaaxs, roraas phea,
caymamad rpamEmelf, mBEsers cBoe mHampaBiemie. BosMomER
1B romOrmaninm:

@) phEa coBepmeRHO MOEHAAETH CBOE DPYCA0 ¥ IPOGHBAETD
ce6B aopory uepesh TeppuTOpil0 OAHOrO H3H CMEBHHXB rOCYy-
Aapctee. Bb sroms caysal morpamHYHas ImHiE ocTaercd Ha
npexneMs MBerd, mpoxoza gepess TarsBers, cepefuBy H T. .
npe&EATO pycaa. Bs cocrarl teppaTOpiE HE TOrO HE APyrOro
rocyAapcTea mepemBEH He ITPOHSONLIO ).

0) Phga mesamBrHO nmepexBETaETCH, He TOEHAAH CBOETo
pycia. 9To mocrymaTeibHoe lBHEenie, HecoMmBEmO, muBers
cBOENS nocrbjacTBieMD yBeiHueHie TEPPHTODIH OAHOIO H3H IpH-
6peX&HHXT CYBEPEeHOBH H COOTBETCTByMOmEee yMeHbIIeHie TeppH-
Topim Apyroro, mpm ueMs moayuaercd, ablicrsuressmo, mBuro
moxoxee Ha mpapamemie. Oxmrako, cabayers samBrars, wTO,
NpESHABAA TDAHENEI CBOMXTB BAayBHil TasbBers HIE Gepers
EaEof-1a60 pBEH, T. €. TAEYI0 J@HiO, ROTOpad CBH TeueHieMB

1) TparTATH HHOTAS Mpe;yCMATPHBAIOTD STOTH cayualt. Cu., Hamp., cT. XXXIV
TpakTaTh 17 aBr. 1754 r. memay ABcrpiero m Bememjed (Martens, Recuell,
supp. II): le isole nascendone per l'avvenire delle nuove apparterranno per la
giurisdizione al continente, a dui saran piu vicine, o in tutto, o in parte secondo
la divisione del ventre fluviale.

" Condominium M0ReTp BOSHARHYTH TOABKO TOrj8, KOrAa NpoHs0o@jeTh NemAY
SaMHTOPOCOBAHHHIMH I'OCYASPCTBAMH cHellianpHOe coraamenie. IIporABynosoxaaro
umbmis npuiepmuBaercu, mosnjmmoMy, Holtzendorff, Handbuch d. Volk.,
11, 267. Cauo co6oio pasymbBercd, uTO 6CAH BOJHO® NPOCTPAHCTBO NMPHHAJAEREAIO
ABYMB TOCYASPCTBAMD, TO KOHAOMMHATH coxpaHmrcs, cM. Rivier, Principes, I,
p. 179

) Dudliey-Field, Projet d'un code international, 1881, art. 6, =
Holtzendorff, loe. cit., yrsepmpators, uro BB cayuah alvens derellctus
HOBad IPaHHNA AOIKHA HPoHTH O cepejHHd craparo pycaa. 310 OpaBHIO, OA-
HAEO, COBOPIIOHHO NpOH8BO.I1bHO. HOBaA rpaHHLa A0JKHA COBNACT €O CTapoft,
H60 HA KAKOM'> OCHOBAHiE TeppHTOPif OJHOI'O TOCYJIAPCTBA YBEIMUHBANACH OB
a8 TeppHTOpif APYroro cOKpamanach?
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BPEMEHH MOZETH mepeMBCTHTHCA, rocyiapcTsa TBNMT CaMuIND
MOXIaNHBO 0648HBAKTCA npHSHATH E Beh mocxbacreia moxo6-
Haro mepeMbmenia. T aEHMB 06pasoMb accessio BH HCTHHHOMD
3HaUeHiH cioBa He mMBercd, COEpameHie u PACIIHpeHie TeppH-
TODiH HPOHCXOXATH HA OCHOBAHIH COCTOABIIATOCA MEXEXAY BSaHB-
TEPEeCOBAHHKIMH [OCYAaPCTBAMH COrXamesis.

TakoBo Teopernmyeckoe paspbmenie Bompoca 0 BOSMOZHNXE
usnBreniaxs Bp Hanpasiemiu norpaEmuanx® pBes. Camo co-
Goio pasymberca, mpE 9TOMB, 9ITO AOrOBOPH, YCTAHOBAANMIIE
IDABHIN MeXAY ABYMA TOCYIADCTBAME, MOLYTH OTCTYNHTS OTH
9TEXD OPaBAAD H IpexonpexBIaTs CyAL6y OCTPOBOBB, BAXOAd-
waxca Bs phEB, morpammumol immEim m T. 1. ).

8 95. Boabe ciommnmm npexcrasigiorca TB oTHOmeHs,
EOTODHA BO3HHE&IOTS IpPH YBEIHYeHIH 3eMeIbHO# HAOMAJE I0-
CyAapcTBa co0 CTOpoER Mopd. A%ao Bb ToMB, uro wbmT Goasme
BHJBHTaercd Oeperosad JIWmid, TBMB ray6me yxoauTs BB Mope
mpeaBas T. Has. TEPPHTOPIAXLHNXT BOAB. TAEHME 0OGPAsOMB
BCARAA accessio, BB xaHHOMT ciyiab, umBers cBomM® nocabyx-
cTeieMs: 1) yBeaduenie mIOMafE TOCYARPCTBA H 2) COEpameHie
NAOMAJH OTEPHTAr0 MOpA.

Taraus 06pasoms NpPH UPHPAMEHIH €O CTOPOEH MODA HEXb3d
rosoputs o BHAouwsMbHemim Tteppuropin. IIpomcxoxmTs Gesy-

) Cr. XCV Btuckaro Tparrata 9 iona 1815 r.: La ou le thalweg consti-
tuera la limite (entre I'Autriche et I'Italie), il ést statué, que les changements
que subira par la suite le cours de ce fleuve, n’auront & l'avenir aucun effot
sur la propriété des fles qul s’y tronvent. Tpakrars 9 ¢esp. 1869 r. mem3y
Ascrpieft u Ilpyccieft c1. 4: Sollte durch Abschwemmungen und Anschwem-
mungen grisserer oder kleinerer Erdtheile der Lauf eines Grenzwassers sich
#ndern, so soll dennoch fortwihrend die Landesgrenze nach dem jetzigen Laufe
des Grenzwassers bestimmt bleibent and die an dss Ufer angeschwemmten Erd-
theile sollen dem Staate gehtrem, an dessen Ufer sie angeschwemmt werden,
sowelt jene nicht tiber die jetzt festgestellte Grenzlinie hinausreichen. Cr. 5:
Wenn durch Abspiilen, durch gewaltsame Avulsion, durch theilweise Austrock-
nung oder durch Aenderung des Laufes in einem Grenzwasser eine Insel entsteht,
so fullt dieselbe belden Staaten in soweit zu, als sie an die dermal festgestellte
Landesgrenze reicht. Kommt die entstandene Insel ganz inmerhalb der Grense
eines der beiden Staaten, so gehdrt sie ganz dahin.
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CIOBHOE YyBeImveHie 3Tolt mocxbpmelt, mpE dYeM® THTYIOMD
npio6pbrenia MoZeTs HBIATHCA TOIBRO OEEYHANid.

Bt aareparypd OGNRBOBEHHO DASIHYATDH TPH CIYIAd:
@) mocTenenHoe H MaJo saMBTHOe yBeImYeHie TeppHETOpiE, 6Iaro-
AapA NOHAEERII0 YPOBHA MOpDA HIH HAHOCY SeMAAHNXD YACTHIB
AIH DasIHYHATO DOAA TEXHHUECKEMT paforams, alluvio BB
thcEOMB cMucyB; O0) HaHEOCH Goabe mam menbBe o6mEpHHXD
YYACTEOBD 3eMJIH, NPHCTAIOMHXE EF Oepery ¥ Cb HAMB COEAH-
HAOMAXCA — T. Ha3. appulsio m 6) o6pasoBaHie OCTPOBOBH BB
upepbiaxs TeppuTopiarsBaro Mopd-— insula nata.

OtHOCHTEABBO mepBATO CIyYaf BOUPOCH O THTYXS mpio6ph-
TeHid MOMKeTH NpPeACTABHTH JIHIBb YHCTO AKAJeMHYECKill Xapag-
Teps. IIpASHAeMT JH MH HAIHYHOCTH accessio mim EBTH —
OPARTHIECEH COBEDIIEHHO 0e3pasimYH0, TAEB RAETH BO BCAROMT
caysa’t ghaxmuvecku manocy Bceria CONyTCTBYeTS OEKYNAIIA CO
CTOpOHH mpmbpexHaro rocyiapcrea. Ho HEave ob6cromts xBao
npe appulsio n insula nata. Mexay MoMeHTOM® mO#BIEHiA HO-
BHXB YYACTEOBS 3eMIH H 3aBianbmieMs HMA MOZerTs DpO#TH
AOBOJIGHO SHAYHTeILHHH mnpoMe®yTOE® BpeMenn. Cabayers am,
ThyMs He MemBe, CYHTATL HXD CH CaAMATO HAYAJ& HHTErPAXbHOMH
gacThio TeppETopin? Wim xe Heo6X0jEMO DpPH3HATH, YTO, 34
geBocnocrbioBaHieMD OEEYHAINM CO CTOPOHN mpuGpexHO# Xep-
&ABH, HA HAXD MOEETH 6;.11‘5 pacupocTpaHeHO TEPPHTOPiaJbHOE
BEPXOBEHCTBO BCHEATO APYroro rocyiapcrsa?

B1 npexnee BpeMA IOpHAMYECEad EOHCTPYENia appulsio,
npaMBHATEIEHO KB MERAYHAPOJHOMY HPABY, COCTABIAIA Upef-
MeTDH BeChbMa OEUBIEHHOH EOHTpPOBepsH. Cnopuid, rIABHEMD
0o6pasoMDb, 0 TOMB, HMBeTs JIH TrOCyAapCTBO, OTB TEPPHTOPiH
EOTODAr0 OTOPBAICA YYACTOET S€MJIH, IPABO €r0 BHHAANHPOBATH
H, Bb yTBepPJHTEIbHOMD ciyya$, BB mpojor&eHie KAEOro CPOEa.
Cs nojo6BuMH pascy®AeniaMrm MH BcTpBuyaeMcs, BnpoueMsB, H
y Bbroropuxs HobiAmux® nucarexeit. IIpaBo Ba BEEIEEaNin

. 18
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npusgaoTs, Hamp., Hartmann') u Dudley-Field?), npr
ueMs mocabamilft ycramOBaZeTH Jame rOZEYHNE CPORB AXd 9TOrO.
Camo co6owo pasymberca, 9ro mogo6HAH HOCTAHOBEA BOHpOCA
coBepmenHO npon3eoabEa. HaamunocTs cooreBrerByomeit Mexxy-
BapOAHON HODMH HHEOMY He YA&IOCh JOKa3aTh, A& H CABIATH
910, BOOGIIe roBopdA, exBa JH Onio O MuciaMo. Ho orcioza,
CB ApYroff CTOpOHH, HHCKOJHEO HE BHTEE&ETH, ITOGH BOSMOZHO
OH10 TOBOPHTH 0 HeMeJIeHHONK WHEOPHODANiH HAHOCHAIO YYACTES
uocpeacTBoMs accessio. Hanmporues T0ro, BR.II0O9EHIE €r0 BB COCTABD
TeppuUTOpiE MOZeTH mnocabXOBATH TOABEO BB cuAy 3aBiaibuia
€0 CcTOpOoHH NpE6pe&EBaro rocyrapcrea. Heo6xognma, crato GRTS,
4CHO BHpPAEEHHAA BOXA 3TOro mocaBimaro, HAampaBIeHHAS HA
pacmupenie cBoel mpocTpaECTBeEHO# EoMmeremmin. Br TBx3
cIy9adx’b, EOria HAHOCHHS JACTHIH MaJX0 3aMBTHH, TO OEKY-
nania cosepmaercd Rakb On cama co6ow. Ho ecim ©1 Gepery
UDHCTAHETD YYACTOED 3eMIH, CKa&eMb, B HBCEOABEO XeCAT-
BOBB EB. BEDCTH, A& eme EB TOMY Ee H HaceleHHEHR (cayuad
maxo BBpoaTEmH, HO BCe-TAEE MHCIEMEI), TO 00 accessio
gexs3d GyXeTs H roopuTh. I'OCyAapCTBEHHAHA BIACTH PACHPO-
CTPaHHATCA HA HOBYK TePPHTOPil0 TOIBEO TOrZa, KOIA3 BOXA
ed BHPA3HTCA BH YCTAHOBICHHOR 3aroHOMD Qopul; mo Epait-
geit MBpB BB GoapmEECTBE KOHCTHTYHIOEEHXS TOCYARDPCTBE
gotpe6yercd msiamie ocobaro sakoHa. Mo 8Toro MoMenTa, &EH-
Teld HAHOCA He CTAHYTH NOAJAHHHMH NpEGpexuoll XepEABH.
HaniosaassocTs cBOW OHE nepeMBmars sums mocah mEROp-
UOpANiH TOr0 YYACTE4, HA EOTOPOMT OHE Haxogarcd. C1o0BoMS,
upousofffers He mpEpamenie, a sasiafBmie. B® ayumewms cay-
ga’b, B0osMOEHO OyAeTH roBOpHETh O Ieccim mam ycrynkd co cro-
POHH HPERHAr0 X034HHA, T. €. TOTO TOCYA3PCTBA, Bh COCT&BD
EOTOPATO BXOZHAD JAHHHI YYACTOED 3€MJIH.

§ 96. Msxomennna coofpazenia pnoanh mpumBEENH B BB
TAKS HA3WBAEMHMD insulae natae, T. e. KB ocrpoBamMs, BHE-

1) Instit. des Volk., S. 175.
%) Op. cit., art. 44.
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8anHo mossaawmeMca Bb npeakizaxs Geperosoro mopa. Com-
munis opinio T4, 9TO BTH OCTPOBA €0 ipSO CTAHOBATCA HPHHAX-
xexB0CTEI0 TeppaTopin '). Ilpesnad A0ETpuHA He COMBBBAIACH
Bh TOMB, 9TO BH AaHHOMT cIytal mmbBerca accessio, mopbiimie
Ze IHCATENH YTBEDHRAAOTH, 9ITO CIXBAyeTs FOBODETH He 00%
yBexaueniu TeppETOPiH, & 005 ed BHAOWSMBHeHmim ), mpH yems
910 nocabiaee MABHIe mMOEOATCA HA TOMB HpEANOXOEEHiH, ITO
Oeperosoe Mope eCTh HHTETPaIbHAS YACTh TOCYAAPCTBEHHOH Tep-
prropin. 3xBcs me MBero BxogmTE BB pascMorpBEie ciommaro
# Goabe uwim® cnopmaro yuemia o wpmirgecrofi mpmpopB Tep-
prropiaabEaro Mopa. 3aMBTEMT TOABEO, U4TO CBb TOYEd 3pbmia
FOCHOACTBYOmMeR TeOpiE—-KOTOPAA DPEACTABIZETCA HAMD EJAHH-
CTBEHHO IPABHAHOI—Y rocyiapcrsa mmbBerca Haxs GeperoBoi
noxocolt 1Ame wWsBBCTHNY EOMNIEECH OYGIHYANXT OPABOMOYilN,
orpamruemEoe imperium °). Bupouewms sroMy yuemino sa mo-
cxbiHee BpeM# CTAl0 NPOTHBYHOJATATHCA ADYroe, IPHDABHH-
sapmee Geperosoe Mope EB rOCyAADCTBEHHOR TeppaTOpiE ‘).
Ho ®ar® 68 TO HH 6HI0, EaKh O MH HH EOHCTDPYHDOBAIH
NOHATiE TEPPHTOPIAJNBHATO MODH, OTH JTOr0 Teopid ,BHAOHSME-
Herid TeppHTOpiR‘ aydme He CTAHETS.

Ha camoms pBaB, ecam GeperoBoe Mope BXOZHTH BB CO-
CTaBh TEPPHTOPiH, TO BOSHHEHOBEHi€ OCTPOBA BH3OBETH Iepe-
ABHZEEHie, U0 HAUDABIEHIl0 Kb OTEPHTOMY MOpI0, IpHOpexHOH
JHHiE, T. €. PacIHpPeHie MPOCTPAHCTBEHHMXH NpexBbaoBs rocy-
AApCTBA; €CIH &e OHO BB COCTABD TEPPHTOPiH HE BXOHTBH, TO

Y Holtzendorff, loc. cit, 267: Inselbildungen in Binnengewiissern
fallen unbestritten und ipso jure unter die Gebietshoheit des umschlies-
gsenden Staates.

?) Cu., Hanp., CHM Cc 0 H'B, Ha8B. co¥., cTp. 127; Ull m ann, loc. cit., 192.

%) Cu., Hamp., Perels, Droit maritime international, 1884, p. 26; Har-
burger, Der strafrechtliche Begriff Inland, 1882; v. Bar, Theorie und Pra-
xis des intern. Privatrechtes, 1889, II, § 502—508; Stoer k, s Handbuch des
Vélkerrechts, II, § 83—101; I mc T, HasB. co¥., CTp. 84.

4) Hanp.,, Heilborn, System des Volkerrechts, 1896, S. 87 ff.; Rivier,
Principes, I, p. 145 of suiv.

18*
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o Brfousmbrenin mocabymeit, caMo co6oio pasynberca, Be MOXEeTH
6uts pbum.

Bt xblicTBHTeabHOCTE Ze MOEHO CMBIO yTBEPEJATH, UTO
134 COBpeMeHHArO0 MeRXYHADOAHAr0 HpaBa NpHpAMeHie
mOTepAI0 BCAROE BHAYeHie. B Hacrodmee BpeMdA BB ILIOTh H
EpPOBs BCEXT HNWBHIHSOBAHHKHXD HADOXOBD HACTOALEO BOMJIO CO-
3HAHie O TOMEB, 4TO BCAKOe yBeiWYeHie KPOCTPAHCTBEHHHXB
npexbI0BD roCyXapCTBa MOEETH COBEPIIATHCA TOXPRO HIPH Ha-
ZMYHOCTH BOJEHSBABIEHIA CB €r0 CTOPOHH, 49TO pacHEpeHie
TeppHETOpin, Giaaroxapa AbitcrBilo ecrecTBeHENXD CHAB, 6e3%
COeNialbHO HANDABICHHO# HA Tamoe pacmIApeHie BOXH HOXAHTH-
9eCEAI0 OPraHHSM&, COBEPIIEHHO HeBosMOZEHO. I[losroMy BeAKis
insulae natae — EaEB® BB GeperoBHXH BOZAXB, TAEB W 38 Hpe-
xbaaMm EXB — MOryrs cudTaThCa InpioGpBreBEEME rocyxap-
CTBOMT JHmb BB TOMB cIyyaB, ecim omh Hagzemamums 0Opa-
3oMb OyAyTs OERymmpoBaHHN. Ha mpakrukB, roHmeuHo,
sasragbmie Bceraa G6yAeTs HemoCpeACTBEHHO CIBAoBATH 33 BO3-
HHEEHOBEHi¢ME OCTpPOBa B GeperoBoft moxoch; HO TeopeTHuecEH
BCE-TAEH MECIHMH CIYYaH, EOTAA Me&Iy TEMB H ADYrEMB MO-
MeHTOMD mupoitzers Goabe mim menbe mpogoamaTenpmuit mpome-
RYTOES BpeMeHH '). BB 3TOTE UpOMEEYTOED OCTPOBT MOIB OH
GHTh OERYIHPOBAHD Eakoli-160 Apyro#f, moMumo mpaGpexHOf,
Aep®asolt, H60—Mu cMEa0 pi;mb.encﬂ 3TO yrnepmnaﬁ—ranoﬁ
o6berTHBHON’ nemnynaponno-upanonpn HODMH,
ROTOpad sampemata Ou eMy 8TO cxbiaTh, He CymecTBYeTs
BoBce. CoBpeMeHHOe Me®AYHADOJHOe MpPaBO Tpebyerd 3dder-
TEBHOCTE 3aBA8XBHIA, & BHyTpeHHil NpABONOPAZORD SHAETH
TOABKO TaEid TeppHTOpiaibHNA H3MBHEHia, RKOTOPH A O0CHO-
BAHH Ha 3aE0HB °).

N ma camoms iBrb: mapoit ryGepmatops pbmartca BHOBL
noAsEBmilCA OCTPOBS ,IPHNHCATH” KB TOMY WIH Apyromy yhsay,

1) Hanp., Bp cayuah moaBaemia ocrpoBa rb-niulyib Ha HameMb chBepHOMB
no6epem&bt. :
) Cp. nocrbayoniee H3zomenie,




— 277 —

Oess pacmopamenia Bucmell BiacTH? Kago#t cyAs coureTs ero
€0 ipso wacrsi0 mozsbroMcremHAro emy okpyra? Hawoit cyxe6-
Hult cabjosatess pHCEHeTH, 6ess cOOTBETCTBYIOmMATO HpEXIE-
canida, mpomssectH cabicreie Ba HoBo¥ TeppmTopiu? He mox-
JeRATH coMEBHi, uro (QarTHYeckoe samarie insulae natae,
ofpamenie ed BB COCTABHYI 9YacCTh TeppHTOpiH 6yiers EMBTH
uBcTo TOXBEO TOrAS, BOrAR CO €TOPOHH KOMIIETEHTHHXH IOCY-
JAPCTBEHERX'S OPraHOBS mocrbayers Heo6X0xEMOe A4 TOro BoIe-
wsbABIeHie H OEEymamia caBiaaercs coBepmEBMEMCE (PAETOME.
O6pamadacs EF npaBTUES MeXAYHADOXHATO O06OpOTA, MH
XOAZEH 3aMBTHTS, 9TO IPOTHBYHOIOEHOE SAMEMAEMOMY HAMH
umABBie oOCEOBHBaeTC#, CTPOro roBopd, HA OXHOM®B TOILEO
npenefenTs, a mwmenso Ba plmenim uspBcrmaro amriificearo
TPHSOBOTO CyAsH JopAa Stowell mo xbay ,Anna“ ?).
.Ameprganceoe cyano, ,The Anna“, 6azo saxsayeHo aHrIE-
YSHAMH, H BAEOHHOCTH STOr0 HpPHSA 8aBHCBIA OTH TOro, HOAB
YBHMB BASJHYECTBOMD JOIXHH ONIE cumTaThcA HBEOTOpHE
ocrpoBa (BOAESH EOTOPHXB OHJO A&PECTOBAHO CaMOe CYAHO),
o6pasopaBmieca BB ycrbax® Muccucenm. Ilpmsosok cyxpa ph-
IHAB BONPOCH Bb TOMB CMHCAB, uTo ymoMamyTme OCTPOBa CO-
CTABIHIOTH COGCTBEHHOCTh AMEpDHEH. J1060nKTES, 0ABAEO, APTY-
MeHTania aopaa Croysaxa; BuMBcTo TOro, yTOGH COCIATHCA HA
HODMY MOJOEHTEABHATO MeXIYHADOJHArO NDPABA, YTO, HECO-
mabEHO, HpUjaxo 6H ero phmenio HamGoapmylo BBCEOCTH, OHD
APryMeHTHDPYEeTs NPH NOMOME NOXOEeHilt, H8BIEYCHHNXD H3D

iy

1) MHoraa, BUpoueMDb, NPHBOAHTCA H Apyroff ciyuafl, a MMEeHHO CNOPH OTHO-
cHTeasHo ManyuHcRHXD HAH PaIbEIAHACRHXD 0CTPOBOBD (cM. C H M ¢ 0 H'B, Ha8B,
cod,, crp. 127), DTEH oCTpoB& OHIH MOPBOHAYANLHO OTEPHTH HCHAHIAMH, HO
¢aETAYECKE OERYNHpOBaHH ¢Qparnysanm Bb 1764 r. BceropB sarhus (1767)
MCHAHIH MOTPeGoBars 0T» DPARIiK YCTYNEH STHYD OCTPOBOBS, COCTABIMIONAX'S,
AROGH, ,MPHHAAIERHOCTHY HORHO-aMeDHEAHCKAr0 MaTepHia. IIpaButembcTBo Jo-
AoBEEa XIV corxacHEOCH Ha YCTYNRY, BHTOBOPHBD ce6B, 0xHaK0, BechMa SHATH-
TexpHO® BOSHArpamjenie. JB1o BH TOMDB, OAHSKO, UTO HABBAHHEE OCTPUBA HAXO-
AATCE OTb KOHTHHEHTa HA pAascTOHHIE 10° MHAPOTH ¥ NOTOMY HH BB KOOMD
cayuad He MOryTh GHTH mOABEAGHH NoAH MoHATie insulae natae B mpepbiaxs
6eperoBoro MOpH... :
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PEMCEHX'S HCTOYHHEOBB, H coofpazemit mbiecooGpasmocra ‘).
Tags, mo ero wmabmin, npEEAjXEXHOCTS OCTPOBOBS AMepHEB
zorasuBaerca § 21J2, 1 ?), a raxxme m Thub, wro ecam Om
OHE MOTaH OHTH SaHATH RAKol-Im6Go xpyro#t xepxasolt, TO
9T0 yrpoxaao On Goxpmol#t omacHOcThi0 i CoegwHEHHHXD
Mrarops. fcmo, uro mu mmbems aBio Cb TAREME HyTAMN

,lmumen:ia, KOTOPHA AJA COBDEMEHHAI'0 AOCMATHESA HH ED E3-

KOMY pesyabTaTy OPHBECTH He MOTyTh. Bompoch MemAyHADOA-
HArO OpaBa Teleph, EOHEYHO, HE MOrYTH paspBmarnca Ha OCHO-
B&HIH HODMT PHMCRAr0 IPaBa, & NOCTYAATH CIOPABEJIHBOCTH,
nbaecoo6pasaocTE ® T. H., NPWSBAHHHE HrpPaTh HEPBEHCTBYIO-
MYy polp Bb IOXATHEE mpaBa, 118 MOTHBaIiE cyjie6maro pb-
IeBid OPeJCTABIANTCH COBEPIIEHHO HENPHTOXHHMH.

Ja u BagoHen®, last but least, oamEOEO cToamee cyxe6-
Hoe pbmenie, xora 6N ® HCXOAfmee OTH TAEOrO &BTODETETA,
EaED J0pAs CTOy®J5b, HE MOZETH COCTABHTH CyAeOHON m p a k-
THEH, & BHYTDEHHAA HECOCTOATEABHOCTh THXB MOTHBOBH, H&
EOTODHXT OHO OCHOBRHO, €XBR JH IO3BOAAETH CYHTATH ero
CEOJBEO-BHOYAP CEPHESHRIMD INIpeIeAeHTONS.

§ 97. Ormocmresso MBHH, RBYNAH-IPOAAEH H Aapemia
CHODP® BB HacToamee Bpema HAers Goabe o caosaxs, ubun
0 cymectsd momariit. .

Ipexge, Eorza TeppETOPid COCTABIANA OOBEETH BEIHHXD
UpABD CYBEpeHA, 3TH THTYIH Hrpaad GOIbmYI0 poab BH MEXAY-
HApoAHOMB oGoporhk. JorosopHOMY o9ieMeHTy, JexameMy BB
ocHOBE ®TAXH CABAOKS, NPHJABAJACH DA3IHYHAA OEPACEA, BB
38BHCHMOCTH 0TS OTTBHEOBS BOAE I0rOBAPHBABIIRXCH ,X03H€BB .
Ho mEma BpeMena, WEHe HpPaBH. B HamH fHE OopE  Bea-
EOMB TepPHTODiaXbHOMB H3MEBHEHIW, OCHOBAHHOMD HA COTia-

1) Cu. Phillimore, Commentaries, I, p. 283; Travers-Twliss,
Droit des gens, I, p. 198. . i

1) Quod si vis fluminis partem aliquam ex tno praedio detraxerit et vi-
cino praedio attulerit, palam est, eam tuam permanere. O ToM®, uTO 8TO MBCTO
Hucraryuift phumTers0 HAKAKOTO OTHOIERiA Kb Bompocy He usbers, cu. Cau-
CO0HB, HABB. cou., cTp. 129,
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meHid, pbYs HAETH 0 PACHPOCTPAHEHiH EOMIETeHNiH OXHOrO H3D
EOHTDAreHTOBs H O COOTBBTCTBEHHOMT COEpAmIeHim APYroro.
Ilozoxats ®T0 sABZeHie mOA® pAMEY MBENW, EyNiE-NPOIAEH
Bim japemia pBmmrearmo meposMozmo. Ilpezmpe Bcero, IEM3B
PYEOBOJCTBOBATECA NpH EOHCTPYRIiE TAEHX® XOrOBOPOBH: MO~
CTAHOBIEHiIAME DHMCE&I0 HDaBa—HAH EaEo#-HEGYAL WHOH CEH-
crevolt HOpMB? BBAbr BT RAEA0OMB 3aEOHOAATEABCTBE EAEANM
H8S HPHBEACHHNXH BHAOBH CABAEKH EMEBeTs CBOIO OKpPAacEy, CBOH
oco6ennoctd. Jlaabe, npEMBHEMH 1H EF MeEAYHADOXHOMY IIPABY
MOCTAHOBAEHIA, ERacalomigcd mORymHOX nBHH, BB YACTHOCTH
tpe6yerca aH, uro6M pretium OwIo certum, verum, justum?
Bosmosno am cumrath caBary mepbilcrBaTexsBON0, ecim mpo-
msomaa laesio enormis? Tagex® BompocoBs MOBHO 331aTh 6e€s-
EOHEYHOE MHOZECTBO, Bb mOIHOR ysbpermoctas, uro oreira Ha
HUXD He MOAYYHIIb. :

T'oBopa o mbmd, eynab-nposazt m T. A., MeEAYHADOAHHEH
EaEB OyAro BEMBIOTH BB BHAY EaRie-TO paIiOHAJIHCTHYECEie,
orplmenENe 0T BCARATO MOJOZEUTEABHAT0 COXEPEAHIA JOTOBOPH,
He cooTBBTCTByIOmMie HCTOPHYECEH CIOEMBMEMCA THHAME. IlpH
9TOMB OTOpACHBAaETCA BCE TO, YT0 ABHO He COOTBBTCTBYETH
CTPOI0 H 0COGEHHOCTAMT ME&EJyroCyiapCTBeHHOH XHUSHH; — O
cpolicrax® pretium, laesio enormis m T. m., BH JAHHOME CIy-
ua’b, aERT0 He rosopurh. Ho BMBerB c¢b Thump me sambualors,
970 6IaTOJAPA STOMY OTGPACHBAIOTE M BCE TO, YTO COCTABIAETD
cmenudnuecroe cpoficTso cabaks. Ocraercd XEmbL OCTOBB, CBO-
aamifica, B RoHeuHOMD aHaIn3B, BT dopmyrb: facio ut facias.

Br ToMB, uro BB HSBBCTHHXB® CIyYasx® MeXJy YCTYNEOH
(meccieti) ¥ wBHOR mam xyniei-npojameli cymecrsyers HEEO-
Topoe cxoactBo—HETH HEERAKOro coMmbmia. Jia yzoGerea, mo-
&aIyH, @ MORHO TOBODHTH, YTO rOCYAapcTBO A Eymaao y ro-
cyaapcrea B 1y mam mEylo TeppaTOpilo & T. X.,—HO BOABHOCTH
3HRA HH BB KoeMb cayial He goaxma mpespbmars opapm-
Yeckoft RomCTpyEnia. B® o6memarim, MHOria cjBarm BoCATE:
HecooTBBTCTByIONee HasBAHie, HMT NpPHARETCA TA HIH APyrad
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EABYEA B'h 3aBHCHMOCTH OTH MXD HEOHOMHYECEAr0 HIH NOIHTH-
4eCEAT0 SHAYEHid, BE'S BCAROM CBASH CB dopMaabHO-10pHAHYE-
croft Tourot spBmia. Tar» BepBaro rosopars o ,morymel”
BEECEAd, SAEMHAI0 NHCHMA; YIPERAWTH AOIEHOCTHOE JHIO BB
TOMB, 9TO €r0 MOZKHO ,EYHHTH®, 9T0' 0HO ce6a ,npoAaeTs”.
Ha asur® wopucross, oxmago, pbus BH AaHHOMED cayiad mpers
orHIOAb He 0 Eynal m mpoxaxb, a o meccim H amxoEMcTBE.

Tagums 06pasons o cxbieaxs Eyman, MBHH, 1apeHid Me&AY-
HapojHOe mpaBo — mo kpaline#t MEpB cospemennoe — HHIero mHe
sHaeTs. Bce xBio mpm TaR® HASHBAEMHX® IPOHSBOAHRXB CHO-
co6ax® npiodphrenid TeppATOPiaILHATO BEPXOBEHCTB& CBOXHTCA
EB NeCCim HIE yCcTynrb, T. e. EB COEpAMEHil0 OXHOTO TOCYAAp-
CTB2 BB HOXAB3Y APYroro, Ha OCHOBaHiE foroeopa. M EopemHOe
pasinuie, Jexamee Me&Jy TPAEJAHCEO-HPABOBHMU CABIEAMH
g MeEIYHADOAHHMH, 38KIIOYaETCA BB TOMB, 9YTO TOrAA KA4EB
nepeua mMBiors (saW, Bo BcaROM® caydal, moryrs mMETh)
CBOHMH COAEPEAHICMT BEMHHA NPaABA, BTOPHA EACRIOTCA HCEIO-
YHTeIbHO NOpaBh BEPXOBEHCTBA — imperium. JT0 pasimvie Ba-
CTOXBEO CYMIECTBEHHO, 4YT0 NOAPHBAETH BCAEYI0 BOSMOZHOCTH
OpOBECTH CEOIbEO-HAGYAb IBHEYI0 CBH EOHCTPYKTHABHO# TOYEH
sphuia napaizear MemAy mecciet B INHBHILHWME Eymae#l Bim
)75:):0): B

He anmne, v 3akaiouenie, saMBTHTH, 970 MeXAYBAPOAHAA
IPAETEEA CH ropasio Goabmelt OCTOPORHOCTHD o0pamaercd Chb
pasOHpaeMEMH TeDMHHAME, YEMT caMa HAYES.

Hopbi#tmie TpaBTaTH BecbMa EODPPEETHO TOBOPATH 00
»YCTYnEB®, & He 0 Bymrb-mpozazB m mbeb. Tars craserca,
Hamp., Bonpocs Bb H3BEcTHOMET gorosopt 18 ampbaa 1867 r.
mexxy Poccieo m Cbs.-Amep. Coexmmmenumn IIlTaramu ').
IJTOTH aETH, EAEh M3BBCTHO, cuMTaeTCA THNHYENMT ODpHMBpoMD

YCv. OBunEEHE OB, COOpPHHED ABACTBYIOWHXD TPAETATOBL H T. X,
AMBIOIEXD OTHOMEHie KB BOEHHOMY MopemraBaHiro, 1901, ctp. 9T n caba.
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EYNIH-OpOZaxEH TepprTopi '). Memxy thMs, BOTB uUTO MH
YHT4EMD BB CT. 1:

» Ero Beanuecrso Vinneparops Beepoccilickiit caus o6asyerca
yecrynrTh Chs.-Amep. Coezunenanuns lItTaraws, HeMesXeHHO
no o6ubal paraduranilt, BCd TeppRTOPi0 CHF BEPXOBHHMB H&
oHyl0 mpaBoMt (tout le territoire avec droit de Souveraineté),
paaxbeMuwms HuEE Kro BeimwecTsoMt Ha AMEDHERHCEOMD
MatepuEl, a TaEme npHreraomie B Helt ocTpoBa‘.

Bs cr. VI mocramoBisercd, 9TO: ,HA OCHOBAHIH (en consi-
dération) BumeycranoB1eEHo yc Ty 0 kB, Coeannenane Mlrarn
0043HBAIOTCA 3aIIATHTH BE KasHauecrss By Bammuarromb, BB
necataaBrHill cpoEs co Bpemenm o6wbEa parTEduEanmiit celt
EOHBEHIIH, IHIJIOMATHYECEOMY IpEACTaBATENI0 HIH HEOMY Kro
Beansecrsoms Huneparopous Beepoccifickaus Bajzezame ynoa-
HOMOYEHHOMY Jmny ceMb MEANiOHOBB ABBCTH THCAYB nouapom.
S0J0TOI0 MOHETOI

Ron'rparenw, TAEEMS 06Da30ME, TmaTeIsHO HsOBralors ymo-
TpebicHid TEPMBHOBD Bynia-opoaaxa, qEna. OHE roBopars 00%
veryneB ¢ oaHOf#t cTOPOEH # 00 yniarh Azeme®EHOE CYMMH, CB
apyro#t. IIpm sroms cr. I — V' mozpo6HO periaMeBTEDYIOTH
ycioBid, mpu EOTOPHXD HMEeTs> GHTH cOBepmeRa Ieccid.

Touso TaExe 065 ycrynkb, a me o wbab, BB TexmHue-
CEOMD 3HAYEHiM CA0BA, TOBOPHTH TPAETATH, SaRAUEHHNH
25 anpbax 1875 r. memay Pocciet u fuomie#t ?). Coraacmo
cr. 1: ,Ero Beansectso Mxneparops SIuoncriit sa ce6a n CBORXB
HacabAEEROBE ycTymaeTd ero Beamsecrsy Mmmeparopy Bee-
poccilickoxy uacts TeppmTopia ocrpoa Caxaizmma (Kpadro),
EoTopolo oHBF HHEE BiagBers co BcBMH BEDXOBEHME UpaBAMH,
HBCTEEAJOIEMY M85 9TOr0 BIaABBiA, TART® uTO 03HAYEHHHE oCT-
poss Caxarans (Hpagro) sece Bnoamd Oyzers upHEAAIEEATH
Poccifickolt EMmepin, B mOrpaHHYHAA UYEePTA MeEAY HMIEDiAMH

1) Cu. ®. ®. Maprencs, Cosp. mexy mnpaso, I, § 91; v. Bul-
merincgq, Volkerrecht, S. 287. .
) OBUHHHNE OB, HA8B. CGOPHHED, cTp. 81 m caby.
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Poccificroro # dmoncron Oylers npoxozuTs BH ITHXB BOAAXD
gepess Jamepysoes mpoamsn“. ,Bsambrnr ycrynem Poccis,
riacars cr. II, npass Ba ocrposs Caxaxwms, HSBACHEHHOH
BB craThB mepeo#t, Ero Bexmuecrso HMumeparops Bcepocciit-
ckili, 8a ce6a B csomxd HaciBrEARoBB, ycrynmaers  Kro
BeanvecTsy Auneparopy Simonceomy rpynny oCTpoBOBE, EMEHYe-
wuxs HKypuascemmu w 1. 1.° Cr. V:  ®HTeaans reppmropift,
JCTYDAGMHXB CHb TOX M Cb Apyroli CTOPOHH, DPYCCEHMD B
ANOHCEWMMD IOXAAHHHMS, NIPEAOCTABIZETCA COXPAHHTH CBOK Ha-
HiOBAILHOCTD H T. 4.°

Bz srows porosoph smrosopern BB cxbaku: yerynea Ca-
xaiuEa B yerymsa Kyprarcemxs ocrpososs. O mbmb, 8w rhe-
HOMB cMucal EETH Hu caoBa. '

§ 98. Bonpocs o smauemim TpereicKaro Cyia HaCH XOIr0
He sajep&HTH, ThM® Gorbe, uTO BBH HACTOAMEEe BpeMd STOTH
cnoco6s mpio6pbrenia BepxoseHcrsa Mazo EbMDb ymowmmHaercs').
Xora Bcagoe pbmenie cyxa, BB ToM® uHCAE H Tpereficraro, K
amBers mocrbicrsieMs ycramoBaemie jus inter partes, OxHaEO,
cabayers samBrurs, 9T0 MeEAyHApOAERE apéaTpAamHRE CyAD
MOZEETH 9TO ABIATH TOIZBEO BB CHIY Jeleranid, mNOPYYeHid
CTOpOA'S, EOTOPHA COTJAMAKTCA NOXIHAETHCA ero phmemim ®).
Ca xpyroft cTopoEN HecOMABHHO, UTO CyABL He IpPeXOCTaB-
JdeT'D TEPPHTOPIAILHATO BEPXOBEHCTBA, & JHIIbL EOHCTATHPYETS,
rak BaxoxmTcd mpaBo; pBmesie ero craizo OuTh, He CAYEETD
TETyA0MB, He aABagerca modus acquirendi dominii, a xEm»
paspbmaers Bompock O TOMB, Ha u9belt CcTOpORB AOAmBO OHTH
IpaB0 Ha COOPHYI TePPHTOpPil0 BH CHAy HOPMB HOJOZEBTEIb~
HAr0 MEEAYEADOAHALO IPABA °).

§ 99. 3mauemie xaBHOCTHE BP MeRAYHAPOAHOMT mOpaBl

') Cu., oanago, Geffcken, mpam. kb 7 u33y. Vilkerrecht Heffter's,
§69, N 7.

) Cu. Heimburger, op. cit, 136, npum. 1, xoropst moapOGHO OCTH-
HABAMBSETCE Ha BonpocB K KpurHdeckd paséHpaeTs 0TABALHHE CIyyam mpHCYEAeE-
Bia TeppETOpiaibHHXD BaagbHi Ha ocHOBaHin pBmenif Tperelckaro cyxa.

%) Cp. Rivier, Principes, I, p. 174.
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npexcTaBidercd Epafime cmopEnwb. Kaks Mu  Bume BBABIU
(erp. 260), . Tponiexs 9T0 nOHATIE GHAO mEPeHECEHO BB jus
gentium me Gess Gossmmxs EoaeGamili. IlogoGmma =e Eozea-
Hid BaGiOKalOTCd B BB CoBpeMeHHO! JxHTeparypB, xora BB
oomems mocrh noaezesia wuscabrosamia T'elimGyprepa o
npio6pbrenin TeppATOPIAALHEAIO BEPXOBEHCTBA YHCAO SAUIHTHH-
KOBh 9TOro modus acquirendi ‘cTa10 SHAURTeIbEO MeHbme. HsE
HoBB#mMAXD MH J0i®HH TBut He Membe ormBraTs Fiorel),
Audinet?), Chrétien’), mpo. Kasamcraro*) m mbs.
ap. lpoTeBs Komymenia JaBHOCTH, CBH APYrott CTOPOHH, BHCEASH-
BaioOTCH, 88 HocxbaEee Bpemd, kpows FeftuGyprepa, Passe’),
drcrs®), Yaasmans’), Fapetics®) v xp.

Cuops, B AaBHOML cIy3aB, 06yCIOBIEHD pPasIATieMT Bb
MOHHMAHIA CAMOTO MeXaHHSMA TEpPPHTOpPiaIbHHXT mpioGpBremii.
Ecarm nepemocrTs BB 061aCThb MERAYHADOZHArO IIPaBa I(HBH-
JACTRYECKid mupexcTaBiemia m mpio6pbremie imperium Eom-
CTPYHPOBATE EaEBD acquisitio dominii, To Bmoamb ecrecTBeHHO
OPHSHABATh 33 JABHOCTHI0 CaMOCTOATeIbHOe 3Havemie. MHage
o6crours xBao, ecim BB TeppHTOpiaisENXD npio6phremiax® BH-
Akt pacmuEpeHie mpocTpaBcTBeHHHXD nperbAoBs rocyxap-
crBa. JABHOCTH BB OTOMT CIyIah CTAHOBETCA WSIHIH e,
TaEb EAKD NpPH3HAHIe coBepmuBmarocd ¢akra sambrgers co-
6o#t Taryas mam, pbpebe, QarTHUeckoe mpeBpamaeTs BE 3a-
romgoe. KB sroMy Bompocy Mu HuEe eme BepHeMCH.

') Dr. intern. codifié, art. 559.

*) De la prescription acquisitive en droit intern. public., B> Revue gén. de
dr. intern. publ., III, 1896, p. 318 et suiv. Cu. y Hero ;e mepeueEb ABTOPOBb,
cTOAmUXD> Ha Toft mam npyroft Tour® sphuis.

%) Principes, I, p. 146.

4) YueGEHED Mex[]. mpaBa, cTp. 142,

%) Principes, I, p. 182 et suiv.

¢) Mexj. mp., crp. 170,

7) Vilkerrecht, S. 192.

%) Institutionen, S. 88 (,paktierte Verjahrung“).
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M=u paso6pars npHBojEMEe BB JaTeparypd cmoco6m mpi-
o6pBrenia TeppHTOpiaIbHATO BEPXOBEHCTBA, IpH YeM® BCE HXB
orBepraE, Epomt ORKynmamiu, meccim m saBoesamid. Haws Bax-
ICKHTH Temeph MOKASATH, YTO 88 ITHMR CIOCOGAMH H TOJBEO
88 HHMH MOZeTH GHTh IPH3HAHO 3HAYEHiE CAMOCTOSTEIBBHXD
THTYX0B, & TAEXE BHACEHTH ¥XB HCTHHHYI ODHABYECKYI

mpEpoxYy.

IV. 0puanyeckan npupoaa TeppuTopianbHbiXb Npio6phTeHii.

§ 100. Bo raash yrza CcOBpeMEHHAr0 TOCyARPCTBEHHATO
yCTpo#CTBA CTOMTH NDHHNHNT €XHHCTBA H HeABINMOCTH Teppm-
Topia. Bz sTroMt oTHOmeHiEm HOBB#mee rocyjapcreo cocraBageTs
OpAMYI0 IpPOTHBYNOXOXHOCTH cpeamepbrosoMy. IIpm maTpamo-
BiaZpHO-(EOZRILBOME CTPOE rocyzapCTBeHHAA TeppHTOpid Co-
CTABALIA OpEXMETH COGCTBEHHOCTH HAH BO BCABOMB CAyush
YACTHHXS NPABD CYBEpeHa, KOTOPHE pacmopAzmaacAd €l EaED
BOTYHHON, IPH YeMD CaMOe pPacHOpAZeHie BPAMANOCH BB PaN-
EaXh YaCTHAr0 IPaBa, TEpPPHTOpiE BacaBiosaamch, ABIHAHCH,
A3BAXHCh BB UpPHARHOE H IP. '

HiroTopr#t npoTecTs NIPOTHBH TAKOTO HOAOReHid Bemef,
BOPOYEMB, MOEHO OTWBTHTL BT CDABHATEILHO paHHEE BpeMd.
Yx&e umumeparops Ppuapuxs I wmocramoemas, BB 1158 T,
OTHOCHTEAbHO HMIEPCEHXD JEHOBB, 9TOGH ,ducatus, marchia,
comitatus de cetero non dividatur“'), m 910 moxOmemie 3ame-
CeBo GELIO BT TOTJAIIBie MPABOBHE CGOPHHEH *) A CAHELiOHEPO-
sano 3oaoroft Byaxoft °).

) Cu. v. Gerber, Usber die Theilbarkeit deutscher Staatsgebiete, 21
Zeltschr. f. deutsches Staatsrecht, 1865, I H., S. 22.

%) Cu. Sachsenspiegel Lehnrecht, 20 § 5; Schwabenspiegel Lehnrecht, 41.
Cp. v. Geber, loc. cit. )

%) Cap. 25: scindi, dividi, seu quavis conditione dismembrari non debeant.
sed ut potius in sua perfecta integritate perpetua maneant; primogenitus filius
succedat In eis, sibigne soli jus et dominium competat. Cp. Bansi, Die
Gebietshoheit. etc. § 4.
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K3 XIV—XVII sbeaws orrocurca mbiufi paxe amasorsy-
HuxH mocranosxemiit '). Ho Bch omm mOCATE XapakTeps WCEIO-
venit 3P 00maro mpaBHIa, mpecrBiylomux®s He mposejeHie
OTBAEYCHHATO TOCYAAPCTBEHHAT0 NPHHIHNUA, &, TIABHRMT 06pa-
80MB, MHHYTENA moxarHvyeckid nbam. Buxors x0 XIX sbra
»,(ermania tota regitur jure patrimoniali et haerili“ ?).

Uro xme racaerca Ppammin, To NPaBo EOPOAA GeSROHTPOXBHO
pacnopaEaTsca TeppHTOpielt H OTYyRAATH OTABILEHA vYACTH ed
no csoemy yemorphmiio ocraerca b cuxb BHAOTH ‘0 majeHis
craparo pexuMa. IIpasaa, KOpoar mHOrRa mpuGEranTs KB HpaB-
CTBEHHOMY ABTODHETETY TeHEpalbHHXB mMTaTORh BB TBXB cay-
9afAXxb, EOTAS OHH &eJAlTh OTEASATHCA OTH UPHHATHXD HA
ce6a 0643aTeXbCTBS H NOABSYIOTCA OTEA30MB ACHYTATOBH H HO-
Tabxelt yTBEDAHTh JAHHHH TPARTATH, YTOGH €ro He HCHOJHHTH:
HO BHALTL saBcs EaEoe-1H00 IOPHAHUECEOE OrDAHHUEHiIe TDPABH
HA& pACHODAZEHie TEPPHTOpiell COBEDMIEHHO HEBOSMOBHO °)—
By Goxbe, uro, Haumnad c¢» XVII BBra, états généraux yme
Goxpme He coOHpaloTcda H a6COoXOTHHE BiacTETean Ppamnin
OTOZXECTBAAIOTH Ce0f CH rOCYyA3PCTBOMS.

§ 101. Ibao mswbmgerca c» majemieMs CTAparc pexmuma.
Co3Hanie eAWHCTBA FOCYARPCTBA H ero sieMeHTOBD pEsko moa-
yepEHBaeTCA HA NEPBHXD e NOPAXH PEBOJIONIOHHHMH 33K0OHO-
JaTeaaMd, H y&e EOHCTHTYHiA 3 cemra6pa 1791 r. TpoeEpaTHo
nponoamamaeﬁ 9TOTH LPHHIAIB.

Le royaume est un et indivisible, vaTaeMs Mu BB CT. 1
proporo THTyia. La souveraineté est une, indivisible,
inaliénable et imprescriptible; elle appartient a la nation —

) Cx. Bansi, loc. cit. HapbcTHOCTEIO MOab8yeTeHs TAKD RashBaemas Dispo-
sitio Achillea, nsiamnas GpanmieHOyprckEM® KypdopcroMs Aas6pextoMs Axna-
Jomp (1471—1484). .

?) CaoBa Biener'a, cu. Buute crp. 95.

3) Cum. Michon, Les traités internationaux devant les Chambres, 1901,
p- 17 et sniv. B anreparyph oGpaTHoe MEBHie 0BOIBHO pPACMPOCTPAHEHO, CM.,
Hanp., Vattel, Droit des gens, 1. I, ch. XXI, § 265; Selosse, Traité de
I'annexion, p. 837; Heimburger, loc. cit.,, p. 111, not, 2.
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roBopHTCA BB mepsoti xe crarsh 3-ro Tnrysza. Haromems, la
royauté est indivisible—Tar® smavsrca BB art. I, sect. I,
ch. II Toro xe THTYZa.

Hrag®s rocyiapcreo, CyBepeHHTETH, EOPOIEBCEOE JXOCTOHH-
creo EepbaaMmu B BeoruymaseMn. Bb mocabiyomexs xoHeTR-
Tyniaxs GopMyia 3HAYHTENbHO ympomaercd. Yme Acte consti-
tutionnel 24 ioEs 1793 r. orpaEHYHBAETCE HOCTAHOBICHIEM'B,
aro ,la République Frangaise est une et indivisible“ (cr. 1-a),
H-9TO HAYAIO0 IIOBTOPAETCA BB TOM HAA ADyrofi pesaBmiE BO
Bchxs ZassEBHmMEXT QPAHNYSCEHXD EOBCTATYLiAXD '). JamM-
CTBOBRHO OHO Owa0 BcBME npounmE samagHO-eBponeficEEME
Jep&EABAMA H BB HACTOAMEe BpeMa COCTABAZEeTH OXHHD HSD
EpReyroJbHNXS EaMHell DyGIHYHArO NpPaBa IHBEIHSOBAHHNXB
HAPOAOBE. i

Camas ¢opMa, BB EOTOPYI0 BHJIHACHA PASCMATPHBACMEIH
NpEHNENG, XO0BOIbHO DPARSHOOODASHA, TAET 4YTO, HPOCMATPHBAA
COBpeMeHHHA EOHCTHTYIiH, MOREO OTMETETE BECKOABEO rpynN’s.

B® oxEEXB rocyAiapcTBaxb NOCTAHOBAAETCH, UTO TPAHANH
roCyAapcTBa MOryTh OHTh HSMBHEHH TOXBEO HR OCHOBAHIH 3a-
EOHA — CIOA% OTHOCATCH, Hamp., Gessrikickas romcr. 1831 r.
(cr. 2), magepaanpckas 1887 r. (cr. 3), mpyccraa 1850 r.
(cr. 2), Ppamnyscei#t saxoms 16 iwma 1875 r. (cr. 8).

B3 apyrexs—nBarroms BocuporssoguTca dopuyra 1791 r.,
H TeppHTOpia NPOBOSCIAMAETCH nemya.u.aeuoﬁ 1 HexBaumodf.
91y rpynny cocTaBifiorh GoaBe CTAPHA EOHCTHTYNiM, BAXOAA-
nlidcd mOAH ABHKNMD H OYEBHAHHMD BIiAHIeN® (PAHIYSCEArO
o6pasna,—8anp., 6ajeacead 1818 r. (ct. 3), Gepucras 1846 r.
(er. 1) m 1. m.

Tperso rpynmy cocTaBigioTs TE EOHCTHTyHiB, BB KOTO-
pHXB TOCTaHOBAAeTCH, 4T0 BCB TparTaTH, Biekymie 3a coGol

') 3a mcrioueHieMb EOHCT. 1852 r. Bompock 0 TOMB, MOrB IH HMMUIEPATOPH
(maR MpeBHAGHTDH pecnyONHKH), COrIACHO STOMY AKTY, OTYYEJAAT: TB HAX Zpyria
gacth ¢QpaHnysckoft TeppHTOpim 0eshb coraacig maiars, EpafiHe cnopeEs, cM.
Michon, op. cit.,, p. 136 seq.
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nswbHenie TepPpHTODIAALHATO COCTABA TOCYARPCTBA, AOAZHH
OGHTH mpeiCTaBiEHH NUAJIATAMT; CIOXa OTHOCHTCA, HAUp., cap-
AHHCEi#t ocmOBHO# craryrs 1848 r. (cr. 5).

YerBepras rpynna OCHOBEHXH SaKOHOBH Tpe6yers, 4TOOH
OpPaBHTEABCTBO GHIO YIOIHOMOYEHO OCOGHMT SaBOBOMB AIA
OTuyRAeHid Eakofi-160 YACTH TEPPHTOPiIH; TAEH NOCTYHAETH
AcoaBckan BoHEcTETymia 1876 r. (cr. 55).

Haromems, Bb mAToff KaTeropi EOHCTHTYIIE CaMB S&EOHD
nepeyrcagers BCE 16 o6iacTE H seMam, KOTODHA BXOAATH BB
COCTaBh CTPAHH (KaEB, Hamp., IOPTYTaJbCEAA KOHCTHTYIid
1826 r. cr. 2,  repmamckag 1871 r. cr. 1).

Tarumb 06pasoMt ¢opuMa, B> EOTOPYI0 BHJIHBAETCA HpHH-
IA0G, BeCbMa pasnoolpasHa, Ho TBuMb He Merbe cymecTBo ero
OBCIOAY OAHEAROBO. Bo BCBXB COBpeMEHHHXB TIOCyARPCTBAX',
IOPBABMHXS CH NATPEMOHIAIBHWMD MipoBosspbmieMs, ejum-
CTBO TEPPHTOPiH MOEET>—OPHARYECEH—OKTh BAPYMEHO TOABEO
gyepess MOCPEICTBO CIENialbHO HAODaBICHHOR HA TO BOJIH IoO-
cyaapcrea. HepbammocTs H HeOTYyEZAEMOCTH TEPPHTOPiA He
BMBOTE, KOHEYHO, 3HAUEHIA HENpPeIOEHAr0 NpAHOHOA: O0BE
03HAYAETH TOIBEO TO, YTO TeppATOpiell He MOEETH CAMOBIACTHO
pacmopa®aThCd Cysepens '), uro 3xbes EBT MBera mpomssoxy,
a HANDOTHBH TOT0, TEPPHTOPIANbHNA HsMBHeHia o6cTaBICHH
pan6oasmuME u3H THXB rapamTili, RoTopua H3BBCTHH cCoBpe-
MeHHOMY rocyaapctBy. Crporo roBopd, pascMaTpEBaeMOe Ha-
9a10 uMBers, r1aBHHMT 06pasoMB, OTpHIATeAbHOE SHAYEHie.
IToxo6B0 MHOrEMD TAED HASHBAEMHMYH IpaBaMb CBOGOXH, 3a- '
HECeHHNMT BB ODPraHHYECEie SaEROHN BB BB mporecra mpo-
THBD IPEEHEXDh NOPAZEOBS, NPHENANDG HeABIHMOCTH TeppHTO
piu, caMs mo ce6b, JTHmMEH® JI4 COBDEMEHBATO TrOCYAAPCTBA
TOXOEHATEILEATO COJepKAHiA; IO CYMECTBY, OHB HAUPABJICHB
IPOTHBB JABHO OTOmMEXMmAro BB BBYHOCTL YRJIAZA roCyjapCTBeH-

) Cp. Grotefend, Staatsrecht, I, § 323; Pozl, s v. »Staatsgeblet*
Bp Staatsworterbuch.
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HOH EHSHH, H J4BAEMHA eMy EOHCTHTYNiZMH (DOpPMYIHDOBEH ')
BHPAZEAIOTS JIHMb TO, 9TO CaMO COGO0 MOHATHO H BRTERAETH
H3B OCHOBHHXB NOJOZKeBill rocyxapcreeEHaro mpasa. IIpeERBIrES
BerbaaMocTH, mMOBTOMY, CymecTByers M TaMb, IAh OHB expressis
verbis He BHpameHRd BB HoaI0EHTeisHOMT npasb. Tags, Hamp.,
HE Bb AmHraim HE BB Poccim Be Halite coorpbrcTBEHHArO 3a-
KOHOJATEAFHAr0 NOCTAHOBICHIA—TBMP He MeHbe HecoMABHHO,
9T0 118 OTYyAKeHid EAK> SHTAiHCEON, TarR® ® pyccEoft Tep-
patopin Tpefyerca BHpameHHRA BB 3aROHHEON ¢opul Bola
BEPXOBHOR BIACTH.

§ 102. Tarems 06pasoms BeaBOoe TeppuTOpiaisHOE HsMBHe-
mie Tpe6yers, cb TouEd 3pBHiA BEyTpeHHAro mpaBa, rocyAap-
CTBEHHATO BOIeMsbhaBIEHia. B3 Eagofl mmenso dQoput omo
BHASHTCA — S4BHCHTH OTD HOJOEHTEIBHATO SAROHOJATEIHCTBA
ra®folt crpasu. Bw o1Homs rocyaapcrsl tpeGyerca msmbmemie
KOHCTHTYNiM — TaEB, HAOp., 06cToHT® xb10o BH Iepuasmim °);
B JPYIHXB, KaKB, Ramp., B0 Ppannin, beavrin, Hazepaanzaxs
H JIp. TOCYAAPCTBAXD KOCTATOYHO OGHEHOBEHHAr0 3aE0HA. Bmoanb
BO3MOZEHO OH.10 6N, HAKOHEND, YTOOH NOpPaBO 3aRI0YATH MOX0G6-
HAro poja XOroBOPH OHI0 mpeioCTaBieHO riaBb HCHOIHATEILHOH
BaacTd HE T. 0. Ho Bo BcAEOMB caysad m mpm Bcaro#t EoMGm-
HaIlin BCcAKOe TeppATOpiaabrHOe M3MBEeHie ecTs H3MEB-
HeHie rocyZapcTBa BH IPOCTPAHCTBEHHOMD OTHOWEHiH.

Ha sroms myserb Bambp Heo6xopuMo HBcrOabEO moapoGmke

1) 3ro cTpeMieHie MOPBATH Ch MPOLLIEMD H NOJOXHTH npeiBis narpamo-
HiaIPHHMB BOXJeABRiAMET npasATe]et AcCHO CKa3HBaeTcd Bb HBEOTOPHXD KOH-
craryniaxs Havasa XIX cr. Taks, Hanp.,, BB cT. 2 BlopTeM6eprckof EoOHCT.
1819 r. rosopaTca, uTO ecaH BHocaABACTBIE KOPOJIEBCTBO YBeIHUHTCHE NOCPEeR-
CTBOMD KyNaH, MBEN HIA KaKHMB-1160 APYrEMB CHOCO00MB, HOBAH TOPPHTOPid
OyAeTh AOUYI(eHA Kb YUaCTil0 Bb NpaBaXb, yCTAHOBIAEMHXD KOHCTATYIjeR. Cum-
Taercd, NPH STOMDB, YBelHUeHieMD> TOPPHTOPiH TO, UTO Kopoab mpioGphraers He
148 cBoeft 0coOH, HO 148 HYEAD TIOCYJApCTB& HIH Ke CBb uenpeu'hnnﬁwb YEa-
3aHieMd Ha TO, YyT0 Hmpio6phTenie N0ARKHO COCTABHTH HHTErpa&IbHYI0 UACTH KO-
pO:IeBCTBA.

?) Cu. mogpoGHOe pascmorphmie sToro Bompoca y Sieskind, Zur Lehre
von den Bedingungen und Formen unter welchen der gegenwiirtige Umfang
des heutigen deutschen Reiches erweitert und eingeengt werden kann, 1897.
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OCTAHOBHTHCH, TARD EABD OHB CUOCOGEHS IODPOAHTH SHAYHTEHH-
BHA HepopasymBmia m BB auteparypB npeacraBigerca Epaiime
CIIOPHEIM'S. '

Ha szaproM® Bompoch kaE® pass phsue Bcero mpodsagerca
pasEENa Memjy 0oO6omME B0o3spBHIAMH BA TEepPPHTOPilO—EAKD H&
00BeETs BAACTBOBAHIA M B3RS HA MOMEHTS Bb MHOHATIH TroCy-
Aapcrea. Cp rouBM spbmia EAaccHYecEoff MEOAH BCAKOE TepPpH-
TopiarpHoe mpioGpBremie ecrs BMBerd ¢® TEMB B EMymecTsen-
HOe yBeaHyeHie, mpioOphrenie mpeamMera. OTO CB IOrHIECEOR
HeOGX0JHMOCTHI0O BHITERAETh H3D TEOpiH BEMmHATO IpPaBa HA
TEPPATOPi0 H EBEOTODHMH ABTODAMH IPAMO BHCEASHBAETCA ‘).

CoBepmenno Apyrad ROHCTPYENiA mOJydYaeTcd, €CIH CTaTh
Ha samgmaemyl HaMH Toury 3pbuia. Kcam TeppmTOpia ectsh
npexBbas BIACTE B CymecTBeHBHY 9IeMEBTH rOCyAapCTBa, TO
usMBHEHie DTOr0 DIEMEHTA eCTH USMIHENIE CAMO20 20cydap-
c¢moa. Bedagoe TeppHTOpialsHOE yBeaHYeHie BIeUeTH 83 C€060I0
paCIIEpeRie rocyiapcrsa, BCAEAd YTPATA TEPPETOPIH — CO-
Epamenie ero. Crporo rosopd me o ,upioGpBremin“ HOBHXB
Braxbuill XOXRHA B DTOMB ‘caysal wmare pbup; rocyxapcTeo
He YBeIHUHBAETH CBOEr0 HMYIECTBa, HAIOXOOie YACTHAIO JHIS,
mpio6pBramaro Eakyio-IH60 Bempb — OHO TOIBEO PACEHAH-
B4ETCH, YBEJIHYHBAETH CBOI0 EommereHnilo. Ilprcoexmnds Ragyio-
HHOYJb OOXACTH, TOCyARPCTBO HOJYYAeTH BOSMOEHOCTD BIRCTBO-
BaTh, YOPaEBATs cBoe imperium TamMb, rib omo pambe sToro
aBaars He Morio.

Buoepsue smoxnd aceas B onpepBiemEad MOCTAHOBEA AaHA
6uaa  Bompocy, ®pmrepoums. Bs OpomriopB, moasmsmelica
Bb 1867 roay, uMp y®e cosepmeHHO mocabzosareirEo OHAa
mpoBejeHa  MHCIb, 4To HaMBHenie TeppHTOpiaabEATO COCTABA
ects mswbmemie rocysapcrsa ’). Ct TeuemieM® BpeMEHH B3TO

) Taxs Seydel, Bayerisches Staatsrecht, 1884, I, S. 517, samBuaers, uto
YCTYTRS UaCTH TeppHTOpiK ecTb ,Abtretung eines Stiickes Grund und Boden,
also doch wohl Abtretung eines Gegenstandes“

) Vom Staatsgebiet, 8. 27: Wenn wir von Staatsgebiet reden, so meinen
wir den Staat selbst in seiner riumlichen Begrenzung; eine Aenderung des

19
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Bosspbmie craio moxysats Bce Gdipmee ® GOJpmee pacmpo-
CTpaHEHie W BB HACTOAMeEE BDEMA OHO EATErOPHYECEH BHICE&-
sHBaeTcd BCEME npuBepEeHIAMBM TEOpiA HPOCTPAHCTBEHHArO
SHAYEHiA TeppHTOpIH’).

Ha camoMs pBaB, oHO ¢B JOTHYeCRO HEOGXOIHMOCTHIO
BHTEEAET H3H B3rAAJA HA TePPATODIo, EAEh HA TPABAIH
KOMIETERIiA rocyfapctsa. 110 XPYrHMT BODDOCAMT BOSMOKHO
npifiTa ®B coriamenilo, EaE0Ba ON HE OLJIa OTHPRBHAA TOYEA
spbria; game yuemie o0 cepBETyTaX® He HAXOZHTCA BB TAKOH
ThcBolt, HemocpeaCTBeHHOH CBASE € KOHCTPYyRNjiell TepprTOpium:
BO3MOZEHOCTD IIepeHeCeHid DTOr0 HHCTHTYTA Bb 00JACTH MEEAY-
rOCyAaPCTBEHHHXD OTHOMERi# OTPENAETCA HE TOABEO LPEACTA-
BUTeASMH NYOIAYHO-IPABOBOrO HANPABAEHIA BB MEKAYHADPOL-
HOMB mnpaBb, HO B SAMATHARAMH TeOpiH BEHIHArO OPABA
rocyzapcrsa Ha Tteppatopio ). Io Bompocy me o cymecrsh
TeppETOpiasbHNXT H3MEHeRili EoMmpOMHCCA OHTh HE MORETSH :
AIH OHH OPEeACTABIAIOTD H8D ce6A yBelMUeHie HMYMECTBa,
npio6phrenie Bemp, AA W Ee OHH ABIJIOTCA UPeOGpPa30BaAHIEM'D,
BEAOE3MBHEHieMT NPOCTDAHCTBEHHAT0 SIEMEHT& [I'OCYJAPCTBA.
Tertium non datur. IlosToMy BCAKid NMONHTEH NPHMHDHTH BTH
ABa HAOpaBAeRid, APYrs JApyra orpumaiomis, 3apanbe o6pe-
9eHH Ha ru6ers.

§ 103. Kparara lefian6opua, HanpasienHad, EAKD
HAMBh YyZe He pass HNPHXOAHAOCH KOHCTATHDOBATh, NPOTHBD
OePBOOCHOBG HOBO# JOETPHHN, HE MOTIa HE BOCHYTHCA H HTOTO

Staatsgebiets ist eine Aenderung des Staates selbst. Wir haben nicht, wie im
Eigenthumskreis, ein im Centrum befindliches, fest bestimmtes und sich gleich-
bleibendes Wesen, dass sich #usserlich mehr oder weniger an Gebiet zulegt
und dadurch reicher oder #rmer, aber nicht anders wird.

) Cu. maup., Bansi, op., cit., 93, Rotops#t rosopurs o ,réumliche Erweite-
rung der Staatsgewalt, Vergriosserung des Organismus des Staates“. Ocobemmo
noApo6HO pasBHTO 9TO Bosspbmie y Preuss’a, op. cit.,, 396; gua mero ,jede
Veriiusserung des Gebfets ist eine wesentliche Verindeurng der Gebietskirper-
schaft®. Toumo Takme u aaa Jellinek’a, Staatslehre, S. 363, ,die erste und
néchste Wirkung der Cession ist elne Verinderang in den Staaten als Subjekten<.

?) Hanp., ByapMepUHTrOMB, CM. BRI, cTp. 234,
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OyEETA; B Ha caMoM® ABib, BB ero raasaxs T mocabacrsia,
ROTOPHA BHTEEAITH HSH NPHBEJEHHON ROHCTPYENiH TEpPHTO-
piaabENXD HSMBRewilf, ABXAIOTCA NYYMIHMD AOEA3ATEILCTBOMDB
J0KHOCTM OTHpABHOH TouEE sphmiz ').

[lo mebmilo I'efiap60pHaA, m3aOmenHOE BO3spBHie Bexers
ED COBEPMERHO HedBOHMT pesyasTaTaMb: 6Iarojaps SaEATII
Kapoanmacrexs octpoBoBs — I'epuancras HMnepia msmBamIacsh
H CTaia ADYTHMT TOCYARDCTBOMB; HOCXE TOro Eak® OH& YCTy-
mHaa 9TH ocrposa Vcmamim — oEa cBOBa cabiazace HOBO#
aepmapoli. Hey®ean, crnpameBaeTh OHB, 9T0 €CTh HOAOEHTEIb-
HOe MEeZEIYHAPOAHOE HpAaBO? .

Bs oTAXB C10BAXB, OAHARO, — odpamennnxm' ceopbe EB
TAED HASHBAEMOMY ,3ADABOMY cMucay“, ubM® BT WoOpEAR-
YeCEOMY YyBCTBY—SaKA0UaeTCA ABEAZ H HeCOMEBHHAE mepe-
AePEEA.

O0® HcuesmoBemim craparo rocyrapcrsa u samBal ero Ho-
BHMDB He rOBOPHTS HH PpHEepBd, BHE ETO GH TO HH GHAB
#3p ero mocrbposareselt; phur MoEeTH BATH TOABEO O BH XO-
usMBREHIA—BB NPOCTPAHCTBEHHOMT OTHOIMEHiH—CTADAr0 MOAH-
THyeckaro oprammsma '). Ho mnopo6moe BHjousmbmemie mpex-
craBigercd HecoMEBEEHMT QarToM® Xad BCBx® TBXB, EOTOpHE
TEPPHTOPil0 BOSBOZATD HA CTeNeHb CYIECTBEEHATO MOMEHTa BB
HOHATIH TOCYARDCTBA.

Bcagoe yBeamuemie, paBHO EaBs H yMeHblIeHie TeppaTopim,
PABHOCHABHO DACHIEPEHil0 HIAH COEPANEHil0 EOMIETeHNiH rocy-
Aaperea ratione loci. I moxo6HO0 TOMY, BAEB ry6epHid HIE Cy-
Xe6unlt ORpyrs HsMBHAIOTCA, EOrAa BB HAMB NPRIHCHBAKOTD
™8 mam apyrie yBsam, Touno Takke H3MBHAerca H rocyaap-
CTBO, KEOTA& BIACTBOBAHiE €ro pACHPOCTpaHAETCA HA HOBHA
o6racra. B® sroMs nyHETE 0COGEHHO ADRO NIPOABIAETCA PAas3-

1) System, S. 10 ff.

%) Cp. Fricker, Gebiet u. Gebietshoheit, S. 34 ff. Kpafine wropperTHHE&
8D cBoeft moxemmrs cb 'eRav6opHOMD, Ppnkeps, TEMB He MenBe, He
MOXETD YAEPEATHCA OTH TOr0, UTOOH WUPHIACHBAEMO® €My STHMD mocabiEaMb
uuBaie HasBaTh ,eln Unsinn“. M 810 HecoOMHBHHO TaK®.

19*
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HANa MeXJy yBelHYeHieM® TeppHTOpin E mpioGpBremiews, mo
YACTHOMY COrJIAMIEHil0, 3eMeIbHAT0 YYACTES HAH, BooOme, TOf
Bam xpyro# Bempu.

Bs mocabamems cayuyak, rocyrapcrso ocraerca Hemswba-
BHME: YBEAHYHIOCH JHINF KEOJHYECTBO MATEPiAIbHNXS OAArD,
eMy NpHHARXEXAMHXB, YHCAO Bemell, cayxamexs QasTuve-
CRHMT, HO He HODPHARYECEHMD NpeANOAOZEHiEMT €ro CymecTBo-
Bania. PaMEn ero pfarteipBocTH He pACHEDAAHCH, EOMUETEH-
0id He YBeIHUHIACH Kak'h NDH HDHCOEARAECHiH TeppuTOpin.

WsiaoxEenHoe HECKOAbEO He ONPOTHBOPBYRTS HpHENEDY €XHH-
CTB3, IEKANEMY BO r1aBS yria BCEro roCyARPCTBEHEATO CTPOA ).
Ragig 6u mswbmemia mm mocrarim oTABAbHHE 9IeMEHTH rocy:
AapcTsa ?), CEOJBEO GH HH YMEHBITHIACH €0 TEpPHTOpid, BAED
64 HHE BEXOMSMBHEICA ero CTpOH, JAHYHOCTb TOCYABPCTBS °)
OpOAOAEAETs CYMECTBOBATH: TOCYA3PCTBO, IO OTHOMEHI KO
BcEMT JpyruM® Cy6BEeETaMT, Ch EOTODHMH OHO NPHXOAHTH B
CONPHEOCHOBEHie, COXPAHHAO BCE CBOE NpaBa H OGASAHHOCTE.
Omo Be yMepzo, YTOGH BHOBb BOSDOARTECA; MPABOMPpPeEeEN-

') Kagb sro moaaraers eBa560pHD.

%) Cp. Gierke, Die Genossenschaftstheorie und die dentsche Rechts-
sprechung, 1:R7, S. 823: so bedeutungsvoll uan aber die wesentlichen Verin-
derungen von den unwesentlichen sich abheben migen, so lésst doch auch die
eingreifendste Verinderung einer juristischen Person deren eigentliches Selbst
unversehrt. Eine Gesamtperson bleibt glelch der Einzelperson, so lange sie be-
steht, mit sich identisch: sie kann untergehem, aber sie kann kein mit dem
Begriff einer konstanten Einheit unvertragliches Schicksal erfahren. Darum
geht der Staat aus noch so erheblichen Zustands-, Gebiets- oder Vervassungs-
verinderungen als dasselbe Rechtssubjekt hervor, als welches er vorher be-
standen und Rechte erworben oder Verbindlichkeiten iibernommen hat.

3) IIpEEnUOG eXHHCTBA HMBOTH OXHHAKOBO® SHAUEHie mpy BCEKOfl ROHCTPYE-
niH rocyjapcrBa; aame ¢b Toff Toukw sphBHia, KoTopas BB rocyiapersh yemarpn-
BaeTh IOpHAWUECKOe OTHONIeHie, HeMBHEHiA, MPOHCXOAAMIA BH SAGMEHTAX’h IOCY-
X8PCTB&, H6 YHHUTOBAKTH CaMu 10 ce(B sroro mocabauaro. Cp., Hanp., Loe-
ning, s. v. ,Staat“ 8> Handw. der Staatsw., VI, 1901, S. 921: trotz des Wechsels
aller Elemente sind wir berechtigt, das staatliche Herrschaftsverhiltniss als ein
dauerndes und einheitliches aufzafassen und den Staat als ein im Wechsel der
Zeiten einheitliches Individaum zu bezeichnen. Hauazo epmmcTBa He wMupirea
TOJBEO Cb TBMDL BosspBHiemb, EOTOpOoe MOHAMAETH IOCYAAPCTBO KAKD HPOCTOC
cocroauie (T. Has. Zustandstheorie), cp. J ellin ek, Staatslehre, S. 126.
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cTBY, Bb AsHHOMB ciydaB, mbrs wmbcra. UsBE®B, rocysap-
CTBO OCTaXOCH TBMT Ze CAMHMB, NOCTHTIIA Ze ero Hsmbmemis
EACAOTCA TOXbEO BHyTpeBHAro ctpod. Ho msmbBHemie Bce-TarH
mmberca, TaEh EAED BCAEOE TEPPATODiaibHOE HpHpAmEHie H,
HA060POTH, BCAEAH TEPPHTODiAARHAA YCTYOEA COUPOBOEAAOTCH
nsuBBenieMs rocyiapcTBeHEAro Crpod, Tpebya coorsBrerByo-
MAro BOXeB3BABAEHIA €O CTOPOHH saromoxarexs '). CocrTaBs
rocyxapcrea MBEAercd, a TaREe H ero KOMO e TeH I id ratione
loci ). .Yerynga uwacTE TeppaTopiu ecTh mOaTOMy €O E DA I e-
Hie rocyiapcrsa, unpio6pBresie TeppHTOpiH — pacmHEpeHie
HOIHTHYECEAr0 OpranmsMa. M AyImHMT ZOEasaTeAbCTBOMS TOTrO,
94T0 9TO HMEHHO TaEB, CIYEHTS HE0OXOXHMOCTH CooTBETCTBEH-
naro msmbmenia THX® NPaBOBHXB HOPMB, EOTOpHE ompexk-
A710Ts npexban yBATEAHOCTH CAMOr0 TOCYARPCTEA °).

8 104. Pacmupadcs, pacupoCTpanasn CBOKO BIACTh Ha BAaBid-
an6o o6aacrTa, rocyxapcrso, camo co6oro pasymberca, He mpi-
o6pbraers HoBO# BIaCTA, & XaeTH HPOCTOPS CBOeMY impe-

1) He aumauMs 6yAeTs 8aMBTHTH, UTO H3A0KeHHOe BoaspBHie Ha cymecTBO
TeppHTOpiatbERXD neMBHeHift He cocTaBAASTH HCRIIOYHTEIbHOR MPHHARIERHOCTH
BSLAAAa HAa TeppPHTOPil0 KaKb Ha NpOCTpAHCTBeHHHWA npepbas BiaacTBOBaHIA.
HanmpoTepdb TOro, KEATErOpHYECK08 KOHCTATHpOBaHie TOro (QakKTa, UTO NPHCOEAM-
HeHie (HIm yTpaTa) TeppHTOPim ecTh H3MBHeHie cAMOTro OTPo# rocyAspcTBY, BETpE-
yaeTca H Yy NPOTHBHHKOBS 9TO# Teopiu, raks, Hamp., Zorn, Staatsrecht, I,
1880, S. 70, coBepmenHO NMpaBHALHO BaMBuaeTs, uto ,Verinderungen des Relchs-
gebletes involvieren eine Verfassungsidnderung“. De lege lata sTo GescnopHo.

?) ? c¢b Thubs BMbeTh M KOMIETEHIiE ero OpraHOBB, Cp. Frick er, (Geblet,
etc., S. 35. :

3) O ToM®, uTO TeppuTOpiansHOe MeMbHeHie BaeueTh 8a c060I0 ,eine Verfas-
sungsénderung“, Kak'b MK CKA3alH, copa OHTh He MOKeTH (CM. BHme mp. 1). Becs
BONPOCH CBOXMTCA MOBTOMY Kb BHACHEHil0 IOpHARUYECKAro sHaveHis camol ,Ver-
fassungsiinderung“. B anTAuEOoMD MipB—no kpaftmefi MBpB mo cBupBTEABCTBY
Apucroreas—sa msMBHemieM® cTpof caBjoBan0 HcuesHOBeHie CAMOr0 rocyAap-
crB8, cM. G1erke, Genossenschaftsrecht, III, 8. 21, Loenin g, loc. cit. Cp
TOYRE 8pBHiA COBPOMEHHHIXD YCIOBIR roCyASpCTBEeHHOR EHSHN He MOMeTH OHTH
cOMHBHiS, UTO Jame CAMHA CYN[eCTBeHHHS Ipeo0GpasoBaHif rOCy3apcTBa, CAMBIA
paAHEANLHHE wswBHeHla BB cocTaBb oTABABHHXDB €ro 5AEMEHTOBD M ero OCHOB-
HHXB BAKOHOBB HE BIEKYTh B2 c060H HCUeBHOBEHIA JRHHAIO NOXATHVIECKAIO
opranasua. Iorempra I'eBanGopHa 8spbes, Eak®s H BooGme IO BOmpocy O
TeppaTOpiH, OCHOBAHA HAa T. Has. ignoratio elenchi, T. e. memommmamie cymecTss
TO# DNpo6aeMH, KOTOPYI0 HPHXOAHTCH paspBmIaTH,
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rium, yBeAHYEBAETH CBOK COGCTBEHHYI0 EOMIeTeHNil. B aToM®
8aBA0YAETCA EODEHHOE pasimvie Memzy upio6pEremiems Bemu
H OpHCoeiHHeHieMs TeppuTopin. JlEumo, RymHBmee, moxyYHBmee
BB Aaph ® T. I., EaByio-am6o Bempb, HecoMEbEEO mnpioGphio
HOBOE OpaBO; MHAYe OPH TEPPHTOPiaIbHHNXTD B3MBHERiAX'B: ro-
CYASPCTBO PACHPOCTPAHHAO CBO0 JIHYHOCTH HA HOBYIO 00IacTs,
opexBin ero BIACTE DASABAHYAHCH M XYY ero imperium mo-
AYYHAH BOSMOKHOCTh OCBBIIATH TAKIA HPOCTPAHCTBA, KOTOPHA
X0 TOTO OHJIH BSRKDHTH OTH Hero HenpouHnaemol crimol uy-
®o# ny6aEuno-mpaBoBo#t paacta '). OTCOJa BHTERaETH, TO
He TOJBRO IOPHANYECKAA NPAPOAA TeppHTOpiaibHAro H3MBHenid
EOPCHHHMS 06PAsOM's OTAHYACTCA 0T YACTHO-IPABOBOTO mpiolOph-
Tedia Bemel, HO 970 B mocabaCTBiA TOrO M Apyroro AOAREHH,
OO0 CcymecTBy, OHTb COBEDIIEHHO DPASAHYHH.

V. MemayHapoatonpaBoBbie THTYAW npioGpbrenia Bepxo-
BEHCTBA.

§ 105. Mo cax® mops Mu EMBAR BT BHAY TONBEO BHYTpeH-
HOK CTPYKTYPy TeppHTOpiaibHHX® npio6pbrenit. Mu smaluax,
9TO OHH COCTABIAIOTH DACIIHPEHie caMoro rocyAapcTBa M yse-
anuenie ero mpocTpaHCTBeHHOR KoMmerennid. Cuparumsaerca
Temeph, KOria ® HOPH EAEEXD YCIOBIAXT BOSMOXHO HOX00BOE
ABIeHie B EaRb JOIKHO EOHCTPYHPOBATHCA OHO CB TOYRH 3ph-
Hid MexAyHApopHAro mpasa. Jpyramu caopaMu, HEOGXOAHMO
JCTAHOBATh MEEAYHADOAHHE THTYIH DACIIEPEHiA rOCYAapCTBS.

Bs cBoens mocrynarersHOMD JABHEERIH TOCYAAPCTBO MOETS,
npexje BCEro, HATONKHYTHCA HA TARid MPOCTPAHCTBA CYIIH, KO-

1) IlogoGHO® MOHMMAHie cymecTBa TeppHTOpiaibHHXD HBMBHeRift, aBisw-
meecs JOTAYECEHMMD NMOCABACTBieM> pasBHTOR HAMH BHINe KOHCTPYRIH Tepph-
TOpiN, HAUMHAETH: MPOHHKATH 3a MocaBAHee BpeMf BB HAYUHYIO JHTEPATYPY, CP.
panp., CHMco0HB, HasB, cod., crp. 113; Hub er, Staatensuccession, S. 18 ff:
wo ein Staat Staatsgebiet erwirbt, kommt er hin mit seiner eigenen Staats-
gewalt. Er succediert nicht in die seines Vorgingers; seine Rechtspersdnlichkeit
erstreckt sich auf das neuwe (febiet.
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TOpHA Be HAXOJATCA HE HOAD YbHMD CyBepeHHTeTOMB. BB 8TOMB
caysal eMy RHETO B HEHuTO He MBmaers—upu cobrwienia nb-
EOTOPHXD (OPMAIBPHHXD YCIOBifi— PaCIpPOCTPABATH CBOXO BIACTDH
ad infinitum. IpioGphrenie cosepmaercd moCpeACTBOMD OEKyNa-
niu,. ROTOpAA eCTh He 9TO HHOE, EAK DACHIHPEHie TDAHAID I0-
CYARPCTBEHHAr'0 BAACTBOBAHIA, IepefBAZEHIe BX'D IO TAROH mI0-
CROCTH, I\B lopuauueCEmX® DpenATcrsit Kb 8TQMY He uMBercd.
Ho pass ToTh Hau HEOH RIOYOED 3eMIH, TA HIN HHAA 00AACTH
HAXOZMTCA y&Ke IOAD BIACTHI0 Cy0TLeETa MeXAYHADOXHALO IIPABA,
00p ORKymanmiu ywe pbuu OHTh He MOXEeTH, H pacmupenie ro-
CYARDCTBEHHHX'b NPaBOMOUili ratione loci BOSMOEHO TOABRO NpH
ycaoBin coraacia Teppmropiaisnaro BiajgBasma. Jmms Ha ocHO-
BAHiH COTJANIEHid, ABHATO HAH MOXYAAHBALO, BOBMOEHO COEDa-
menie 0JHOTO TrOCYJapCTBa H DACIEpEHie APYroro Ha& CYeTh
nepearo. JTa npaBoBad (QHCypa HOCHTH TeXHHYECEOe HA3BaHie
Yeccs mIm Yomynuu, ‘

Haromenms, MHCAEMHN—H Ha HPAETHEB BecbMa 9acTo Ou-
BAIOTH — TaKie CIyYaH, EOria OJHO TOCYAapCTBO, DASPYIIHBH
BIACTh HJAH CYBEPEHHTETH ADPYroro, caMo ce6a DOXCTABAAETD,
TAKD CEa3aTh, Ha ero MBcro. Mu roBopEMT TOrja O 3060£64-
niu—debellatio.

K® 5THMT TpeM® THTyIaMB CBOZATCA BB ROHEYHOM * AHA-

_an3b Bek 1. mas. ,cmoco6u“ npioGphrenia TepparopiarnEaro
BEPXOBEHCTBS ). '

1) Bp orevecrBenHolt auTepaTypB r. C M c 0 B 0 M B, HASB. COT., cTp. 131, cxb-
A3HA GHJIA TOMWTKA CBECTH K lieccilo M saBoeBaHie Kb MOHATiIO OKKynanin. Pas-
cympaers r. C. cabpylomuus o6pasoMb: TpH BCAROR TeppATopianpHOR ycrymkb
rocysapeTBo A, IefieHTh, 06A8HBA6TCH JepeIHHKBHPOBATH HBBECTHYI 06J8CTH,
RoTopas Bcabacreie sToro cramoBures nullius. 'ocysaperso B., mostomy, BB mpars
ei0 BaBIAABTH HA TOMDB Re CAMOMD OCHOB&HIH, HA RAROMB OHO OKRYNHPOBRJIO
Ou n106yi0 HHROMY He OpPHHAJIRAIYI0 TeppHTopilo. IIpm sToMB, ecau omo Oy-
AeTH MEAJAThH, N0G0e TpeThe TIOCYAApCcTBO B — MOKeTH ero NMpepympepuTs a1 8a-
HATH OSHAYEHHYI0 o6nacTh. Ta e camas KOHCTPYKNifs nmpAMBHUMA, GYATO GH, M
kT debellatio.

ITopo6Had MOCTAHOBRKA BOMpPOCR MPEACTABAAETCA, Ha HANrb BBLAAXH BB KO-
peHp HempaBHABLHOI. Ha cawomd ;BaB, Toraa Kak® ORkymania momarie mpocrtoe
N HCUEPNHBAIONEeCs MOMEHNTOMD PpAcNpPOCTPAHEHIA I'OCyJAPCTBEHIATO BEPIOBEH-
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§ 106. Hoapo6roe mszozmenie BTHX'D CIOCOGOBS, PABHO EAED
A 8H33E8H> TBXT CIORHHXD OTHOmMEHil, ROTOPHA BH3NBAIOTCA
TEPPATOPiaN-HUIME HSMBHEHIAMH, COCTABHTH IPEAMETH BTOPOrO
ToMa HacTroamaro mscabzomamia. Bch sTE Bompocu wpessmualino
MAJX0 HBYYEHH H JABHO EAYTH uonorpa@u%cnoﬁ BCECTOPOHHEH
06paGoTEH, OCHOBABHOM HA Ny(ARNHCTEHIECKON, TyEAOH MEBAIDL-
HHXD 9IeMEHTOBH ROHCTPYENi# noudrtis Teppuropia. B® no-
cabaylomuxs riaBaXh MH IONHTaeMCA Da300pPAaThCs BB YUeRin
o mocabjpcreiaxs TeppETOpiasbHuXD mupio6pBremit w AaTH BXO-
JAMHEMD BB €ro’ COCTaABH MHOTOCAOEKHHME BONPOCAMT Hajie:
#amee Teopernuecroe ocebmenie. 3iBck e Mu orpammuBMcA
HEMBOTHME COOGpaZEeHiAMA 00maro XapakTepa OTHOCHTEALHO
BubmBe#l CTPYETYPH YUOMAHYTHXH THTYAOBT '),

OcTaHOBEMCA CIEpBa H& ORRyHALNiH.

3akes uu anBens gB10 ¢B pacmpocTpaBeHieMs rOCy AAPCTBEE-
HO# BAACTH HA TARYIO TEPPHTOPiio, KOTOPAA X0 TOTO He HAXOAHIACH
HH [IOAD YbHMS BePX0BEHCTBOMS. OB moaHTHIECROM, Hy6ARYHO-IIpa-
BoBolt Tourm 3phHiA xanHAd 06A4CTH KOAEHA OHTH res nullius, T.e.
BB ed mpexBiax® He AOAEHO YUDAEHATH BAACTA HH OXHO M3
OIEBHIHSOBAHHHXD lOCYAAPCTBH, BXOAAMHAXD BB
COCTaBh MEXRAYHADOZHAro Oo6meHia W mpE3HA-
BAeMHXD CYOBeETaMH MeXAYHAPOAHATrO N pasBa.
Unberca am BB 9TO¥ TEppHTOpPiEm BOOG m e RaROe-IRGO MOAE-
THYeCEOe YCTpOACTBO —coBepmMEHHO G6e3pasiHYHO: BAKHO JEMb
TO, YTOON OHa He cocTaBigxa vacru Braxbmili Earo#i-1E00
npusHaHBOf gepxaBw. Iopartie territorium nullius, TagaEMs

CTBA, leccid, EAKD SBJAeHie C.J0KH00, CKAAABBACTCH H8D ABYX'h SA6MEHTOBD: H8D
YCTYOKH, T. €. OTKA83 CO CTOPOHH I@@HTa OTH CBOMXD JepRABHHIXD NpaBb, X
pacmimpeHis HPOCTpaHCTBeHHOA KoMmeTeBlid uecciomapig, Takmws 00pasoms,
ecNR YCTYUAOMAS TOPPHTOpif 4 NPHHUMAETH XapakTepd res nullius, To ToapE0
MO0 OTHOMEHiI0 Kb 9ToMY mocabpReMy, A18 APYrHXD &e FOCyAapcTBh OH& NPOAOX-
R3eTh COCTABAATh HHTCTPAILHYIO YACTb lEACHTA BILIOTH 10 MOMEHTa HHEKOpMNO-
pauin es mecclomapiems. OrHOCHTEAbHO 8aBOEBaHiA cM. HHKe, cTp. U3 m caba.

1) IuTepaTYpHHSA YEasaHif OYAYTH ciBAaHH BO BTOpOMB ToMB, BB coorBbT-
CTBYKIQUXD OTABIaXD.
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00pa3oNT, NpejCTABISETCA COBEPNTEHHO YCAOBHHMS, B HAXHIHOCTD
ny6amunaro crpoa B saBaaxbemo#t TeppmTopiu, camm mO ce6l,
HpenaTCTBieNT ED NPHCOeABHeHil0 9TO¥ mocibxmelt caymuth He
Momers. Bch npioGpBremEna npasa, ¢b EOTODHME OKEYHAHTH
Mozkers BerpBrATHCA, DOZNe®AT® OTMBEB HaM coxpaEemio BB
3aBHCHMOCTH OTH ero jxoOpot soxe '). Buberb c» Thutn ewy
He OPEXOAETCA CYHTATHCA CH NPABAMHE EAEEXD OH TO HBE OWIO
TPETHAXD AEPEABB: OOHTAION[ic HEKOMY He NDHHALIEEANIiA
3eMJH IAEMEBa H HapoiHN He 061a3J30Th MeRIYHADOZHOWO Abe-
CHOCOOHOCTEI0, & NOTOMY He MOIYTH HH CaMH OGASHBATHCA, HH
0043HBATH JPYTHXB.

Hst crasammaro, jaake, BHTEEaeTs, YTO ORKYMHPOBATH MO-
HETH TOAbEO T'OCYAAPCTBO — 4epesh IOCPEACTBO CBOHXH Opra-
HOBS HIH CIENiaJbHO yIOAHOMOYEHHNXD Ha TO Iuns. Hars
Mu BmocabjcTeir yBEZuMSB, mpio6pBraTs TB mau Apyria mpasa
BEDXOBEHCTBA MOTYTH UACTHWA JIANR H OTH CBOETO HMERH H
Ai4 ce6d; HO nojo0HArO0 POA& 3aHATIE TEPPATOPiH Be JMMAETH
ed csoficrea MexAyHApoxHO# res nullius. OrBymaniam BB AaH-
HOMB caysad mhrs, w60 TAROBA#, ABIAACH pPACHIHDEHieMD 3a-
BIaABBAIOMAr0 roCcyAapcTBa, MOEETh HOCIBAOBATH TOABEO HpH -
acaol m Bp sapoHHOM ¢opud BupamenmHol BoaBl sTOrO NO-
cabxraro.

Haromens, okgynania foixHa ONTs 9pPerTrBHA. OBRY-
OEPOB3HHAA O06IACTh BRINYAETCA BB COCTABH TEPPHTOPIH H
CTAHOBATCA YacThi rocyAapcrsa. Oma fRoaxmBa mosToMy' Abii-
CTBHTEAbHO CABIATHCH ,ADeHOH“ BAACTE, 3 HE HOMHHAILHO
TOIBKO OHTh NpHIACAeHHOR Eb BIaxBHiAMT samaBmell ee
AepmaBn. MEaue pacmmpemia rocyaapcrsa me mpomsoltzers *).

) CudTaThcd CBH HHMH, OAHAKO, OERYNHpYIOIee rocyAapcTBO 06A3aHO, BGO
npaBo ecTh fBJeHie, crosmce BHE ero M BOBHHKAIONC® X0 HEro; cp. AaJbHBR-
niee HaAOmeHie.

) Orciopa caBiyeTs, UTO JABHOCTH, K&K THTYNh NpioGpBreHia HesaHATHX®B
o6aacreft, mpepcTaBagerca mannmHed. Pass oRRynania foamHa OGHTH 9ddeRTHBHA
H pash yNpaxHeHi6 BIACTH He BHSHBACTH IPOTeCTa HE Ch Ubell CTOpOHH, oye-
BHAHO, UTO TeppHTOpia ecTh res nullius. Cb» Apyro# CTOpOHH, OERymanim, 8a Ko-
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TakoBs, BB EpATEHXD YepTaxb, OPHAAIECEie EOHTYPH
HHCTHTYTA MeXKAYHADOAHOH OEKEymALin Bh COBPEeMEHHOMD
npask. Bt mpexmee Bpema saBiapbmie, 6yAyun HmOCTPOEHHHEMD
mo vacTHOM mpasoBoll cxemB, OCHOBHBAIOCH HA HWHNXB npex-
nmoxoxeniaxs. Ho 9Boxionis TeppHTOpiaibHATO BEPXOBEHCTBA,
EOTOpad OSHAMEHOB&J& C0GOY majeHie CTAPAr0 pPeREMA H BO-
napenie HOBAr0 TrOCYARPCTBA, OTPA3nIach H HA BTOMS HHCTH-
Ty ¥ mpmAa’a eMy coBepmieRHO HHO#f XapakTeps.

§ 107. Jdpyras ropusdueckRad KADTHHA MOAYIAETCA MOPH
yerynrl nam neccia. 3aben, 0fEO rocyzapcTBO pacmHpAeTCA Ra
cueTh Apyroro, KOTOopoe, b CcBoeli CTOPOHH, CORpamaeTrcd B
ero moxs3y. JlmaHOCTH mEccionapia mocrasagercH Ha MECTO AMY-
HOCTH HEAeHTa, H BaacTh mocabjmaro sambmsaerca BiacThi0 mep-
Baro. Orciofa BHTEEaeTh, YTO HA O KAEOMD mpeeMcTBB mpasnb
pbun OHTH He MOZeETH, TAED KAEKB INEIEHTH, CTPOTO TOBOPA,
HHYEro HE ,YCTYNAeTs“, & AWINb CORPAMAETCA, O'PAHATHBAETD
CBOI0 MPOCTPAHCTBeHHYK KoMuerennio ). Ilo cosepmenno Bkp-
HoMy 3ambuaniio ®pRrKepa, rocyiapcTBo HHROTAS HE HBAAETCA
npogoAKa0mencs Tuaa0cTsI0 Apyroro *); Tpyccid, npacoexnnns-
maa I'ansoseps, Haccay @ mp., ocrarace Bce To#t &e IIpyc-
cieft, a He mpofoamaTcIbHHIECH BTHXT rocygapcTBb. TarEMB
06pasoMb RAREX'H-1860 MPaBb, NPHCYMHXF YCTYMIEHAON 0GAACTH
N0 OTHOMEHiD KB IHeccioHapilo OWTh He MOKEETH, ecld, KO-
HEYyHO, TAROBHA CNENiafbHO HE CTHOYIHPOBAHK XOTOBOPOMD

Topoft He mocaBaoBaxo ABAcTBHTeIHHArO 8SaHATIA, CBAS4NHATO Ch PACHpOCTpaHE-
HieMb rocypapcTBeHHOHR pBareapHOCTH, HHEOTA3 He pACHPOCTPAHATD
TeppHTOPiaJbHATO BEpPXOBOHCTBA ORKYNAHTA HA JANBYIO 0GJACTB, CKONBKO OH
BpeMeHH HH MPONINO Ch MOMEHTa OTKpHTi&Z o6xactn.

1) Oro mosomeHie HAUMHACTD, 84 MocabjHee BpeMd, HAXOAHTH ceGB Bce yame
H uame upusHaumie BB aureparypb. Cwm., Haup. M ncTB, HA3B, cou., crp. 189:
»TIPH TpoHsBOAHOMD TpioGpBTeHin mpaBONpPEEMCTBO Bh MEeXAYIOCYABPCTBEHEHXB
IpaBOOTHONMEHIAXD HACTYNAETh TOABKO BB TOMD cayvuah, ecam oru mocabpmia Jo-
KaJH8HPOBAHH Cb a0cOnOTHHNMD JBHicTBieM> Ha TeppHTOpim rocyaapctsa“. (p.
Fricker, (iebiet, etc., S. 76 ff. Ha sroms Bonpoch MH NOAPOGHO OCTAHOBAMCH
Bo II Tom®,

) Loe. cit.
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005 ycrynmeb; — RO W Bb 9TOMT caydad ucrHEEEMD Cy(Ben-
TOMT WXT HBETCA COKpaTEBmeecE rocyiapcrso. THBmrb =He
mente, cabayers mmBre BB BHAY, UTO uecciomapiit cramo-
BHTCH, BB HOBONDHCOEAWHEHHHXH 0GAACTAXB, NHNOMB KB JHIY
¢k NBANME ROMIDXAEECOMT yXKe pambe BOSHAEMRXH OTHOmeHid
H npio6pbrernnxs npaes. Komewro, OHB® MOEeTH> BBECTH
sabch croff mpaBONODAXORB, HO HSJAHHRA HMD HODMH Bce-
TARA OyAyTs mnosanbimuEMH sakomamH, orMBHslomuuum pambe
abiicreoBapmie. Biarosapa sroMy asarca mBami# pass Epaiime
CAOEHHXD OTHOUIeHil, KACAIOWHXCA EARB YACTHArO, TAEF H
ny0AHYHATO NPaBa BH MHPOKOMT cMHCAB cuioBa. Bs cBoems
MBerh Mu DocrapaeMcA WXD CHCTEMATHSHDOBATH H BOSMOXKHO
NoApoGHO HSYYHTS.

OcHoBamieMt BCARO# mecciH ABiferca coraameHie.
OGHEHOBEHHO TpOABIAETCA OHO BH BHAB NMHCAHHATO XOTOBODS,
peryaupyiomaro moxpo6mocte ycryukr. Ho sra mocabraas mo-
&erh OHTb TaBEe mocrBicTBieMD MOIIAIMBALO ROHCEHSA. Tars,
Hanp., mocxl BoMHW rocyzapcrBo, 3aEABIIee Eakid-iu6o mpo-
BHHIiA CBOEro NPOTHBHAEA, OCTAETCA HX> HOIHHMB X0SAHHOMH
BcaBicTeie QarTnuecRaro npexpamenia BoeHENXT ABHcTsil,
Gess mupraro gorosopa. IIpioGpBrenie (oBoHuaTeAbHOE) AAHHOM
TeppuTopin OyfeTs HeCOMABHHO MOKOATHCA HA COTJANIEHIH BOJB
06BuxT AepEABD, XOT4 H MOJYAIHBO BHPAEEHHOME.

Camaa ¢opma, B> KOTODYI0O MOZEETH GHTH 06.IeYeHO COTIA-
menie, KOHe4Ho, BechMa pasinuHa. [lo BmBmmeMmy BEAy oma
MOEETH GIHSKO HANOMHHATH Ty HAH APYIYl0 HSH TPaEAAHCEO-
npaBoOBHXB CABAOKS, RaEB-TO MBHY, EymIo-npojaiRy H T. I
Ho mo cymecrsy — ma ToMB BONpPOCH MH y®&e OCTAHABAHBA-
JAHCh — MeRJAYy YACTHRMH CABIERAMH H MeZRXyHADOAHOMPABOBOL
meccieft JeEHTH OTPOMHAA NPONACTb: TPAKEJAHCKOE IPABO pery-
AdPyeTs mepeHeceHie COGCTBEHHOCTH, MEEJYHADOJHOE YCTAHO-
BASETH YCIOBiA pAacHpPOCTPAHEHIA roCyAapCTBEHHON BAACTH Ha
HOBHA 003ACTH.

IloatoMy meccia cranoBuTca neperrHoit 6e3s BCAROH Tpa-
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AEmia, MOMeBTTH BCTynZeHid BB xb#icTie goroBopa 06% yerymkl
ects BMBerh ¢» TEMB H MOMeHTI pacmmpemia H corpamenia
AEYHOCTH EKOHTDPAremTOBD '). BedEia mocramoBiemia x0roBoposs
o nepejayd Exiovelt ropoxoes, TBXH MAM APYrHXT AEKTOBB H T. .
Moryrs mwBTs JRmML cHMBOAHYeCEOe, 0GpAxOBOE 3mAuemie ),
HIB XEe KOCBEHHHMH 00pasoMbD VCTAROBIATH CPOED BCTymAeHid
B Xbitcrsie zorosopa. Ho, cama mo ce6B, TpazEnmia mpeacra-
Bagercd ¢opMaibHOCTHI0, He BMBome#! DpAIAYECRATO XAPAE-
Tepa: PACHPOCTPaHEHie BIACTH MOXEETH COBEPIIATHCE H 0ess
gea ). :

§ 108. Coopsuns B3 amreparyph npeacrasaserca BOmpOCH
0 TOMB, MOZEeTh JH Ieccis HMBETH CBOHMT IpeIMEeTOMT BC IO
TEPPETOPil0 EAEOro-an6o rocyiapcrsa. IIpE maTpuMOHIAZBHOMD
crpot rocyzapcrseHHOM ZEHSEH YCTYNEH OJHHMD KHASEMH ADY-
romy BcBx® cBomx® BiapbBmilh cayyaiEcs AOBOABHO YAaCTO, HO
BB BacTOAmee BpeMa MOXOOHNA caMOyGilicTBa rocysapcTsa mpex-
craBagiorca BecoMHBEHOE amomMasie#r. Thus mHe menbe Tagie

1) Bb npexHee BpeMf 9TOTH BONPOCH COCTABIALD NpPOXMOTH OENBIEHHOR
ROHTPOBEPSH, NPH UeMb 83 HEOGXOAHMOCTDH TPAJHLIH BHCEASHBAXOCH 6OHUIAH-
cTBo aBTOpoBBb. M83b HoBBAmEX® Ha aTof Tourb sphaia croarr eme Heffter,
Volkerrecht, § 69, Bluntschli, Volkerrecht, § 236, Dudley-Field
Projet, etc., ch. 1V, § 47, Rivier, Principes, [, p. 202 (,pour que la souve-
raineté soit transférée de 'Etat cédant & I'Etat acquéreur, il faut qu'il y alt tra-
dition et prise de possession, en vertu de la force méme des choses, et con-
formément & la régle du droit romain, droit commun des nations earopéennes* (!)).
HporaBs Tpajduin BHCEASHBAIOTCH Teneph BeehMa MHOrie NHcaTexd, CM., HAUP.,
Holtzendorff, Handbuch, Il, § 58; Heimburger, op. cit,, 127.

%) Cwu., Hanp., RoHBeHNi0 25 Hoa6pa 1830 r., MOAPOGHO YCTAHABIRBAIOLLYID
nopafors mepejaun YepHoropin ropois H yuactea Jyabamaio.

) Cn. coBepmeHHO KOppeKTHOE, Ch I0pHAWUecKoft TourH spBHid, nocraHoBAe-
gie cr. IV goroBopa 18 amp. 1867 roga 06B ycrymkB poccilicrexs cBBepo-ame-
PHEaHCKHXD KoXoHil: ,Ero BeanuecrBo MumepaTopws Bceepocelitckit HasHAYHTH
Bb BOSMOXHO CKOPOMb BpEeMEHH YNOJHOMOUGHHArO HAH YIOJIHOMOYOHHHXD AL
(opMaibHOR mepeaaun YIOJHOMOYEHHOMY HIH YHOIHOMOUEHHHIMB OTH (CoefHHOH-
HHXb IIITaTOBD BHIIEyCTYHIEHHHXD: TePPRTOPid, BEPXOBHATO NMpPAB& H uacTHOR
co6GCTBEHHOCTH cO BCBMHE TMpHHAJJ€EHOCTAMH, A XJI4 BCHEAXD APYrax® ABHorsift,
KOTOPHSA OKAXYTCS HyRHHMH WO ceMy npesMery. Ho ycTyHES ¢ OpaBOMD
HeMeANeHHAro BcTynaeHia Bo Baajgbmie, ThMs He MeHBe, JOIRHE
CUHTATHCH MOAHOI B 6Ge3yCIOBHOW cO BpeMeHH o6MBHA ¥ parnduka-
ik, He fomHAAACH OopMaARHOR mMepeaTN ORHXDB".
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caysar HMBores jame u Bp mobimelt nparTErB, TaRE, HAUD.,
Ha OCHOBaHiH xorosopa 7 aerabpa 1849 r. smasea Hohen-
zollern-Sigmarinen # Hohenzollern-Hechingen wepesecas =Ba
EOpDOAd IpycCEaro Beh mpasa cyBepeBHTETA H YHDABICHIA HAXD
uxs Biapbmiams. W, saganvenie moxo6BmX® CABIOES BB GyAy-
IMeNM's, TEOPeTHYECEH, IPeACTABIAETCA BHOXHS MHCABMHMB.

CupaweBaercd, Raks A0IEHO GHTH ROHCTPYHDYEMO MOX06-
Hoe myGamuHO-mpaBoBoe negotium mortis causa? Bosmozmo am
# 8aBes BHABTL yeTynRy, BB TeXHWYECKOMT SHAYEHIH CJIOBS,
HIH %e Heo0XOZHMO NpPH3HATH, 4TO HAAWMO HMBerca EKaras-
HHOYAb Apyrad mpasoBad (QHrypa, EaEb-TO CriiEie ABYyX® ro-
CYZApCTBS BOEJHHO H 06pasoBaHie HOBArO MOXHTHYECKAro Opra-
HE3Ma H T. I.?

Exsa 12 ecTs ocmoBamie CoMHBBATECA BB TOMB, YTO 3AEIIO-
geHie J0roBopa o6® ycrymedB Bcelt TeppHTODiH He IpEACTABIZETH
uss ce6s mHmuero npormsysagommaro '). Ilpasza, TaEo#t xoro-
BOPS PABHOCHIEHD CAaMOYHHYTOZEHII0 rOCyAapCTBA . HO IODHAHYE-
CEOll CHIH 3TO 06CTOATEILCTBO ero He JHmMAeTh. KARBXB-AH60
EOHCTHTYNiOHHHXS WIM HHHXP [pemnaATCTBif COBpeMeHAHA 3a-
EOHOJATENLCTBR, CEOXbEO HaMB u3BEcTHO, BB ce6b He copep-
&ars. Cb EOHCTpYRTHBHOH TOYRH 3pBmia abio, TarREMB 00pa-
30M'b, IIPOHCXOAHTH TAKB: HOAD JaBIeHieMb TBXD HIH XDPYruxi
06CTOATEeABCTBD roCYJapcTBO pBmaeT® mpeEpaTHTH CBOE Cyie-
CTBOBaHie EAEB TAKOBOE H BCTYNaeTh BB coriamenie 0065 0T-
aavb ceoe#t TeppETOpim BB pacmopAmenie Apyroft IepmaBH *).
Bo Bpema sarmoueris gorosopa HecoMabrHo Haammo mMbiorca
ABa IpPaBOCIOCOGHHXB Cy0BeETa — IeJeHTH H mecciomapilt; ¢
TO'0 MOMEHTa, EAKB JAOrOBOPD CTalb HePPEeETHHME OJHHD H3B
BAXh—IefeRTb—HcYe3aers. Il oca’t mpucoesrnenia mecciona-
pi#, EOHEYHO, ZOTOBOPOMT HE CBH3aHB, TARD RAED CyOBEKTa
EaREXs OGN TO HEH OH.JIO0 BO3MOEHHXD HDHTA3aHil yme Goabe He

1) Cp. Fricker, Gebiet, etc. S. &7.
) 3aBen cama co60l0 HANPAMHEBAGTCA AHAXOTiA Ch oTAaueft ce6a BB Kubany.
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HEvberca; HO 33KOHHHMD THTYJIOM'D NPHCOSAHHEHIA ABAAETCA
EMEHHO COriamenie, a He 4T0-1B60 Apyroe.

Jdro 06CTOATEASCTBO YmyCEaeTca ®3H BHAY TBMH, EoTOpHE
oreaswealorca BEABTE BB ycrymed Bcelt TeppmETOpim HCTHEEYW
MEEAYHADOAHONPABOBY0 mecciio. Taks, Bamp., ['e#mM6yp-
rep’s HAXOAHTH, YTO O IECCiH, BF ASHHOMB cayJah, moromy
He MOXeTs OMTh pBuA, 9TO BT MOMEHTT HEPEX0Aa YCTymaeMoi
TEPPETOpPiE BO BaacTh npio6pbraresa yme mHe mMmberca Goabe
nexenta. IlosToMy mpomcxoZHT: TO He camoe, uro mpu debel-
latio, T. e. oEEymamia ograsaBmefica GesxosalHO#l TeppHTO-
pia ’). O6% 9Tol EOHCTDYENiH B8BOEBARHIA MH CEAZKeMH Bb
cabgyomens naparpadgh, Temeps ®e samBrEMEB, uTO HCIesHO-
BeHie mefeHTa Asadercd nocabACcTBieMB J0roBopa H 4TO OHO
COBIAAAETD CBb pACHpPOCTpaHEeHieMs BIACTE necciomapia. Ha
9TOMD OCHOBAHiH, MOZHO B JaHHOMB caiyyal BuaBrs Hacros-
Myl yCTYOEY, OTAHYAIOMYICA OThH OGNEHOBERHOR TOALEO THMSE,
ur0 mpio6pbremie TeppuTopim BIeYeTH 38 €060 HCYE3HOBEHIE
OZHOT0 H3H KOHTPAreHTOBS.

IIpexae ubM® mnoromuYHTH B yCTymeoit Bcelt TeppaTopin
MH JOJEHH CEa3aTh HECKOIBEO CAOBB 10 IOBOAY AOBOJAbHO
OpHTEHAJBHATO BHBOJA, cibaamnaro 'efiap60pHOMTD H3D BO3-
MOZHOCTH TAEOTO0 pOA3 dABJIeHil.

o mebmilo sToro yuesaro, ymomanyTHa ciBaem aoRa3m-
BAIOTh, 4TO TEPPHTOpid aABAfercd 00BEEKTOMD 00IajABIA CO CTO-
poEn rocyzapcrsa *). Oxmago, sra TOuRa spbmia Bcembio
IOKOHTCA Ha NATPHMOHIAIBPHHXH NPEANOCHAERXs H EaED OH
IPeANOIAraeTh, YT0 TEPPHTOPiA CTOMTE BH'B rocyaapcrsa (dau,
sbpate, mpaBuTess), ocrTaBiid JAmMb HMymecTBeHHOE G6aro.
Me&xy ThMT, E4KS MH HEOJHOKDATHO YNOMHHANH, HHETO HE
compbpaerca HmHEE BB TOMB, uTO TeppHTOpia ecTh mpeabis

1) Loe. cit., 134.

?) Loc. cit., 14: ist der Staat getrennt vom Gebiet, in der Beziehung des
Subjekts zum Objekt zu denken, so muss er auch sein gesammtes Gebiet einem
anderen Staate abtreten konnen.
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BIACTBOBAHIA—BECH BONPOCH CBOAMTCA KB TOMY, 00IafaeTs I
OH&, éBepx'b TOTO, eme A EaYecTBOMB 00BeRTa. TaEAMD 06pa-
30MB, jaEe Cb TOYEH spBHia rocmoacrsyiomel ROETPHHH, Tep-
pHTOpiA dABIdETCA DAEMEHTOMD rOCyAapCTBA, TAEH 4TO Ch YHH-
YTOXKEHIEMD ed HCYe3aeTh W CaMuif MOAMTHYECEi#l OpraHESME.
Jro, BIpOYeMB, expressis verbis, mpasuaerca n caMuMb I'ed xb-
60pEOMET, EOTOpDH# HBCEOJBEO CTPOE® Jajibme COBEPMEHHO
mpasaabHO 3amBuaers, uTo ,tritt ein Staat sein gesammtes Ge-
biet einem anderen Staat ab, so geht er unter“. Ho ecam,
9T0 TaEh, T0 COBEPMEHHO HENOHATHO, EAEHMB 06PasoMb HCaes-
HOBEHie CaMOTO FOCYAAPCTBA AOEASHBaeTh OGBERTHYI (PyHEMIiO
TeppUTOPiH; BCARiIf H3P HACH MOEETb JUMHTHCA BCEro HpH-
HaJIJAeEAMAr0 €My HMYIIEeCTBA, OCTABIIHCH PBMIETEABHO HE CB
95MB—HO 3TO HW BB EAKOMT cayyad He moBieveTs 3a 06010
AcYesHoBeHiA ero JIAYHOCTH. KaEWMD &e 06pasoMT, Cb YEa-
‘saHHO# TouRW 3pBHiA, oTyympemie TeppuaTopiH,—paBHOCHALHOE
caMoy6ilicTBy rocysapcrsa,—MOEeTh ORTH NPEPABEEHO KB OTIY-
AACHII0 EAEOr0—1H60 mpeaMera?

6 109. Hepexorums x5 saBoesamin. CymecTso 3TOTO CIO-
cofa 3aEIOYaETCE BB TOMB, ITO TOCYAAPCTBO, HAXOAACH BB
cocrodHin BOREH CB Apyro#t zepmapofi, oBraxksaers Bcelt Tep-
puaropiet sro#t mocaBameit. IlpesnoroxenieMs TAROro IpHCOEHH-
HeHif ABJZeTCA paspymeHie MOJMTHYECKOH ARYHOCTH NPOTHB-
HO#t CTOpDOHH H QakTHIECROe 8aHATIE TeppHTOpim.

TaEuMs 06pasoM® IO Pe3YAbTATAMT CBOHMD STOTH CHOCOGSH
COBIAAaETH CH A06pOBOALHOM yCcTynRo#t Bceli TeppHTOpiH, HO
OTIHYAETCA OHD OTH YCTYNEH TEMB, 4TO OCHOBART He Ha J0-
roopb, & Ha (aETHYECEOMD YHHYTOXEHiH IHYHOCTH 33BOEBAH-
HArO TOCYAAPCTB4, H T0 O0GCTOATEABCTBO, BB CBOK OYEPeAb,
JAAeTh OCHOBaHie BOSBECTH €ro B 0C00y0, CaMOCTOATEIbHYIO
RaTeropio,

Bv amreparypB EOHCTpYEUiA 8aBOeBaHiA IpeiCTABIAETCH
9 pespuuaiin0 cnopHo# ¥ mo Hacroamee ppeMd. BechMa uacro
ona cwbmuBaercs cCB meccieh H CTABHTCA Bb SABHCHMOCTDH
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OTH 3aEKAI0YeHiA MupHAro xorosopa '). Ho mpm TaEEx® ycxo-
Biaxs HBTH ocHoBamia cumrars debellatio oco6mMB cmocoGoxs
npio6pBrenia BepxoBeHcTBa, TBMB Goxbe, uTo, cb dTOH TOURH
spbuid, OHA OTHOCHTCA He KO BCEH TEPPHATOPiM mOpAXEHHOH
AepEABH, HO H Bb CIYYadMD YACTHIHOH YCTYNEH ed.

Jaabe, wroruMm macatexamn debellatio moxBoxaTCA WOAD
monarie sapaaxbmia °). IIpm STOMT XOXb HXB pasCyEiemiA
cabayomiit.

Baarojapa Becuwacrso#i poim’h, moxaTEueckilt opraBEH3M3
paspyIIeHs; CaMa TeppHTOpid mpeiCTaB1AeTH H3B ce6d 06XACTh,
Halb BoTOpo#t HEBTL OGoxbe BaacTW, 0oHA OODATHAACH BB res
nullivs, soropaa cedit primo occupanti. Tarams primus occu-
pans ® gBagerca mo0Bjurexs; eMy HHYTO He IPENATCTBYETH
pacCUpOCTPAHHTH CBOe BARXHYECTBO HAAD JIHMEHHOR XOBAHEA
TeppETOpielt, TARH EARH OHA NOJIEHHTD 3aXBATY CO CTOPOEH
BCAEATO, BTO CyMBeTs BOCHOIB30BATHCA ARHHHMT INOIOEEHieMd
semelt *).

HeryccrsennocTs 83T0r0 mocrpoenia Gpocaerca BH raasa. Ha
caMoMs abab, BTO Momers ompeaBAHTH MOMEHBTS HCYE3HOBEHiA
rOCyAapCTBEHHO# IHYHOCTE X0 3aBOEBaHiA Bcell TeppHTODiH ?
910 HCuesHOBeHie MOmers, HeCOMHBRHO, COBHACTH TOXBEO CBH
CAMEMS 33BOEBAHIEMTD, O NPOMERYTOUHO# cTaziam pByu m OuTh
He Moxers. IloEa rocyjapcrso He DpHCOeIHHEHO, He CaHAOCH
Ch APYTEMB, OBO cymecTByers M res nullius mss ce6a me mpe-
CTaBigeTs. BB mpOTHBEHOMD cayial BCARAA TpeThd JepEAaBa
6uaa GH BB NpaBh 8aXBATHTH €ro TePpHTOPil0, He BH3HBAA MPO-

) O nucarecaaxs sToro HanpamaeHia cv. Heimburger, loc. cit, 121,

¥) Cm. Holtzendorff, Handbuch. II, 8. 255, Anm, I; Heimburger,
loc. cit., S. 127 ff; Salomon, De loccupation, ete., p. 25; Ada m, Volker-
rechtliche Okkupation und deutsches Kolonialstaatsrecht, v Archiv f. off.
Recht, VI, 1891, 8. 199; Ullmanmn, Volkerrecht, S. 192; cp. Rivier, Prin-
cipes, I, p. 182,

5) Heimburger, loc. cit.; . . . der gesammte Staatsorganismus ist aufge-
l6st, das Land mit selnen Bewohnern st nicht nur machtlos, sondern eigentlich
staatenlos, d. . im vilkerrechtlichen Sinne herrenlos. Als herrenloses Gebiet
fillt es unter die Gebietshoheit des ersten Okkupanten.
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TeCTa €O CTOPOHH moGBgarers. Bs 1866 r. smagnTs, GHAB
TAEOH IPOMEEYTOED BpeMerH, Roraa Poccia uin $pannia, samp.,
MOriH, H& SAEOHHOMT OCHOBAHIM, mpHCOeAHHHTH ce6B Ppank-
¢yprs, T'anmoeps, Haccay, Kypreccems, mpu uems IIpyccin
OpHmIOCs 6N TOIbEO, CIOEA PYEH, CO3epIATh EADPTHHY 9TOH
cBoeoGpasuoft ,orrymanin‘. Ho ma moxo6mylo maccHBHYI pous,
EOHEYHO, He COTIACHTCA HHU OJHA jJep®aBa, Hecmad BCB TarocTH
BOMEH H 10BeAMAZ CBOET0 NPOTHBHAKE 10 NOJIOKERid ,res
nullius“.

Tarums 00pasoM’s yHEYTOEEHI€ JHYHOCTH 3RBOEBHIBAEMATO
rocyAapCTBa NPOHCXOXHTD He pambe mpucoexnHenia ero mo6ban-
TexeMs. IIpm 3TOMB caMoe mpucoeimHEHie MOEeTh mocxbroBarh
TOXBEO TOTA3, EOTAA (PAEBTHYECEHE CIOMICHO HOIATHIECEOE
ycerpoficteo mo6b&xennaro H mo6Bamresr xBACTBEHTEABHO
MORETH pacHOpAEATECE BB mpio6pBremHod TeppHTOpiH EAED
NOXHOBJACTENY# X034HEB. TOAbEO NHpPH STEXBD YCAOBiAXB mMOGE-
AdTedb B OpaBB pASCUMTHBATE HA CAHRNII0 COBEPMHABIHXCA
COOHTI#t CO CTOPOHH JPYFHXT JEPEABD ).

“) Mostomy o6baBaenie Arraielt Opanmeno#t PecnyOanen u TpancBaana Gpu-
TaHCKHMHA RodoHiaMm BB 1900 r., B caMHi#t pasrapb BoeHHHXB AB#icrBift, 6uii0
COBEpIIeHHO He38KOHHO. JHarprBAmiA COGHTIA JOKasalH BCIO MPHSPAYHOCTH HTOrO
»,38B0eBaHig“, moayuyuBmaro ¢akTHUecKOe BHAUEeHie JMIIP MOATOPA r'oja CHYCTH.
Cp. Despagnets, Chronique des faits internationaux, B» Rev. gén. de dr.
intern. public, 1901, p. 603 et smiv.

Wb Hopbimaxs mnmcarenelt camocrodgrersHoe sHaveuie sa debellatio mpu-
sHaoTh: Rivier, loc, cit.; Despagnets, loc. cit; v. Stengel Bp An-
nalen des deutschen Reichs, 1889, S. 40. m mBk. ap.
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