10 nudpoBas KoWns KHUTU, XPAHSMIEHCS [1Jisi HOTOMKOB Ha OMOJIMOTEYHBIX HMOJIKAX, UPEXKIE UeM ee OTCKAHUPOBAJIM COTPYIHUKU
komuanuu Google B paMKax UPOEKTa, IeJib KOTOPOro - C/ejiaTh KHUTH CO BCEIO MUPA JOCTYyHHBbIMU depe3 VHTepHeT.

IIpormino gocTaTouHO MHOTO BPEMEHU JJIsl TOrO, YTOOBI CPOK JeHCTBUS ABTOPCKUX MUPAB HA Ty KHUT'Y UCTEK, ¥ OHA MEPeIia B CBOOOIHBIN
npocryu. Kuura mepexonut B CBOOOIHBIN JOCTYH, €CJIU HA Hee He ObLIM MOJAHBI ABTOPCKUE WPABA WM CPOK JIEHCTBUSI ABTOPCKUX MPAB
ucrek. [lepexos kuuru B CBOOOIHBIHM TOCTYH B PA3HBIX CTPAHAX OCYIIECTBIIsIeTCS no-pa3Homy. Kuuru, uepereiime B CBOOOIHBIN JOCTYH,
9TO HAI KJIIOY K MPOIIJIOMY, K 00raTCTBAM MCTOPUHU W KYJBTYDPBI, & TAKXKE K 3HAHWSAM, KOTOPBIE 9aCTO TPYAHO HANWTH.

B sTom aiisie coxpansaTcs Bce HOMETKH, UDUMEYAHUs U JIPYTHe 3aUUCH, CYIIECTBYIOIINE B OPUTHHAJIBHOM U3IAHUH, KAK HANOMUHAHUE
O TOM JOJITOM WYyTH, KOTOPBII KHWUTA MPOIILIA OT U3JATess 10 OMbInoTeKn u B KOHEYHOM mTore 10 Bac.

IIpaBuia muciojab3oBanus

Komuanusa Google ropaurcs tem, 9To coTpyaardaer ¢ OubanorekamMu, 9ToObl MEPEBECTH KHUTH, HEPeIlene B CBOOOIHBIN JOCTYH, B
undpoBoit popMaT u caeIaTh UX MUPOKOAOCTYuHbIMU. KHUTH, neperre/inme B CBOOOIHBIN JOCTYH, MPUHAIIEKAT OOIIECTBY, & MBI JIUIITH
XPaAHUTEM ITOrO JOCTOsSIHKS. 1eM He MeHee, 9TW KHWUI'U JIOCTATOYHO JIOPOrO CTOST, HOITOMY, 4TOOBI M B JajIbHEHIIEM HPesoCTaB/IATh
9TOT PECYPC, MBI UPEIUPUHSJIA HEKOTOPBIE IeHCTBHs, HPEIOTBPAIIAIOIIMEe KOMMEDPYECKOEe UCHOIb30BAHNE KHHT, B TOM YHUCJIE YCTAHOBUB
TEeXHUYECKHE OIPAHUYEHHSI HA, aBTOMATUIECKIE 3aUPOCHI.

Mpebr Takyke upocum Bac o crmeayiomem.

e He ucuosb3yiite Qailibl B KOMMEPYECKUX IEJISAX.
Mpur paspaboranu uporpammy [ouck kuur Google miist Bcex nomb3oBaresiei, Ho3TOMy UCHOMb3y#Te 3Tu (Dailjibl TOIBKO B JIMIHBIX,
HEKOMMEPYECKUX IeIdX.

e He ormpapnsitiTe aBroMaTndIecKue 3aupoChl.
He orupasnsiite B cucremy Google aBromarudeckue 3aupochl Jioboro suga. Eciau Ber 3annMaerech n3ydeHneM CUCTEM MAITHHHOTO
MEPEeBOJia, OUTUYECKOI0 PACHO3HABAHUs CHMBOJIOB WJIM JAPYTrUX O0JacTeil, rje J0CTYyW K OOJIBIIIOMY KOJUYECTBY TEKCTa, MOYKET
OKa3aThCsl MOJIE3HBIM, CBSI?KUTECH C HaMU. JIjIst 9TUX 1eJiell Mbl PEKOMEH,IyeM MCHOJIb30BaTh MaTEPUAJIBI, HEPELIEIIIe B CBOOOIHBII
JIOCTYH.

e He ynansitre arpubyrsr Google.
B kaxxgom daitne ecrs "Bomsimoit 3Hak" Google. OH HO3BOJIET MOMB30BATENSIM Y3HATH 00 9TOM MPOEKTE W MOMOTAET UM HANTH
JIOUOJIHUTEIbHbIE MaTeprasibl upu uomoinu uporpaMmmbl I[lonck kaur Google. He yunassiite ero.

e JlenaiiTe 3TO 3aKOHHO.
Hezasucumo ot Toro, 4ro Bul ncnonsayiite, He 3a0yAbTe NPOBEPUTH 3aKOHHOCTH CBOUX AEWCTBUIA, 3a KOTOpbIe Bbl HeceTe HOMHYIO
orBeTcTBeHHOCTh. He mymaiite, 4To eciu KHura mepentia B cBoOomubii mocrym B CIIIA, To ee Ha 3TOM OCHOBAaHMHM MOTYT
HCHOJIb30BATh YUTATENIM U3 JPYIUX CTPaH. YCJIOBUs IS UEPEX0Ja KHUTU B CBOOOIHBIN JOCTYM B PA3HBIX CTPAHAX PA3JIUYHBI,
MOITOMY HET €IUHBIX WPABUJ, WO3BOJISIONIAX OUPENIETUTh, MOXKHO JIM B OMPEIEJIEHHOM CIydae HCHOIb30BATH OUPEJIETCHHYIO
kuury. He mymaiite, uro eciim kuura wosiBuiach B [loucke kuur Google, To ee MOXKHO HCHOIB30BATH KaK YIOAHO W TI€ YTOIHO.
Haka3zamue 3a nHapymeHne aBTOPCKUX UPAB MOXKET ObITh O9€Hb CEPHE3HBIM.

O nporpamme Ilouck kmur Google

Muccus Google cocroutr B TOM, 9TOOBI OPraHW30BATH MHUPOBYIO HHMOPMAIUIO W CIEJIATh € BCeCTOPOHHE JOCTYUHON U MOJIE3HO.
IIporpamma Tlouck kuur Google noMoraeT MOIB30BATENSIM HANTH KHUTH CO BCEMO MUPA, 8 aBTOPAM W W3JATEsIM - HOBBIX dUTaTesel.
IToTHOTEKCTOBDBII HOUCK MO 3TOi KHUTE MOKHO BLIMOJIHUTL Ha CTpaHuIe fttp://books.google.com/ |
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NPEIHCJAOBIE.

Ilap BacTosmefi KHWIM COCTONTH BB TOMB, YTOOH
06bACHATL BCIO COBOKYNHOCTh MCTOYHMKOBD, COAEpEa-
muxb Bb ce0b YyuyeHie KIaCCHYECKHX'D IOPHCTOBH O jus
genlium, uin, Kakb 4 ero Ha3uWBaw, 06 obmenwapor-
HoMd npaps.[lpustoms 06bAcHenin a pykosognaca cab-
AYIOMBMH MHCAAMH: NOJOKHUTEAbHOE NPaBO CTOHTH BCe-
ria Bb TECHOM CBA3H Cb OCTAABHOIO KH3HBIO BApPOAA; OHO
BCceria npejHasHayaeTcd AAd 3alATH Kagkoro HuGYAb
HHTEepeca 3TOH XH3HM M TOTOMY MOKETH OHTL pa3-
CMATPHBAEMO, KaKDb ed OTpameHie, KOHEYHO He BCECTO-
pounee. IlosTomy, Korpa mp nsyuaems Kakoe HHGYIb
NpaBHAO NOJOKHTEIbHATO NPABa, TO AAd €ro NOHUMAaHIA
MB A0JKHH H3CABAOBATH, NPHIATAAOCH AH OHO BB ABH-
CTBHTeIbHOH KHM3HHW, W eciW NPHAAraioCch, TO KAKMMD
o6pasoms. M A0A%HH, He OrPaHNYABAACH PACKDHTiOMD
ero GYKBaibHATO CMHCAa, NOCTApaThCA 3arAAHYTH 38
3TY ero BHBIIRKI0 JMYWHY, NOHCKAaTh TBX'h XH3HEH-
HHXD CHAD, KOTOPHA BW3BAJAR ero cymecrsosanie. To-
ria TOABKO MOKEMb MH HapABATHCA OUBHATH ero AbHcTBR-
TeAbHOE 3HAYEeHie BD lpuAMYecKoli xu3nm Hapoaa.

Pagcmatpusaa ydemie KIaccHYecKHX: KWOPHCTOBD C'b
Takofl TOYKHM 3pBHiA. 8 nprwead Kb YObEAeHilo, 4TO
OHO TOAbKO 1O BHBUIHOCTA MMBETDH CBOWMD IPEAMETOMD
ofumenapoinoe npapo; Ba CAMOM'b e ABXB 3TO NOCABA-
Hee Bb TO BpeMd Y&e He BMBAO CaMOCTOATEIbHATO
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3payeHia W mATepeca Aia opHcroBs. Ho oHo mrpaso
BaXHYI0 oAb Bh AaxbHBHIeMD PasBATiH pumckaro upa-
8a, KaKs CPEACTBO AAd AOCTHEEHid Apyrofi utan, n b
3TOM’b CBOEMDb KayeCTBE cABAalOCh NpeAMEeTOMh yyeHis
KIaCCHYECKHX'h 0PHCTOBD. ITHMD 06bACHAETCE, HOYEMY
1, 3aHNMaACh YYeHieMd KIaCCHYEeCKHX'H 0pPHCTOBh: 06
obmenaposHOM'D IpaBB, TBM'b He menbe axb cBoeli kan-
rB TO Ha3BaHie, KOTOpPOe NOCTaBAEHO B'b ed 3ariasiu.
Yro kacaeTcd A0 NOpAAKA WH3I0KeHid, TO MOEeTH
OWTb CHCTEMaTHYHBE GhI0 GM cHAYAXA HIAOEMTH CaMHe
HCTOYHHKH H 3aTBMB Y®e OpeAcTaBuTh Oo6baAcHeHie
uxb. Ho yTenie HCTOYHUROBD 00 HaumleMy mpeAMeTy AXd
TOro, KTO NpexAe He 3aHAMAICA 3THMB BONPOCOMB, 6H A0
6u pa6oroii cyxofi m ckyyuoit. Ilostomy, yTo6u oGaer-
YUTh €e YHTATeAl0, 4 PBIINACA 4YacTb cBOero o6nhAcHe-
Hig momberuth B% Hayass Kmuru. Ilpn camomt nosepx-
HOCTHOM'D 3HAKOMCTBE CB Y4eHieMb KJACCHYECKHX'D
IOpHCTOBD MOXHO 3aMBTHTb, YTO OHO caaraercf H3b
ABYX'D 3A€MEHTOBh: NpaKTHYecKaro oO6LIEeHAPOAHATO H
TeopeTHYecKaro ecreCTseHHaro npasa. MMenno stu xsa
sJeMeHTa d M3Jaral Bb Hayalb KHMTCH, pascMaTpuBag
KamjHll 13> HUXD camb N0 ce6b, Bb TOMB 3HA4YeHinm W
BUAB, KaKoft oHM 20MKHH OHAM HMETH A0 B3AMMHArO
cOYeTaRig Bb YYeHIN KaaccHYeCKHXb IOPHCTOBD.
llopaxoks aaibmbiimaro wusromenia ne Ttpebyers
o6bacaenia. Heo0xoaumo T101bK0 3aMETHTH, 4TO HEPiOAD
Kaaccuyeckoil wopucnpyjenuin A pasymsio Bb Goabe
TECAOMD CMHICAB, OrpaHHYHBag ero MNPOCTPaHCTBOMB
BpeMEHH OTH Hmmepatopa Ajxpiama 10 Aiekcanapa
Cesepa. L '
" H. B

i



I'TABA L

O6meHapoAHOe IPaBO A0 KJIaCCHYIECKHX'B
' IOPHCTOB'.

II'5ab aT0fi r1aBe—NoOKa3aTh, YTO TaKoe Gb.10 oOmeHa-
POAHOE NpPaBo Bh TOTh MOMEHTD, KOTAa OHO CTa10 MOABEP-
ratbca TeopeTnyeckofi 06paGOTKS KIACCHYECKHXD lopHC-
ToBDb. JTofi WBAN MH BBpPHEBE BCero A0CTUIHEMD, YKa-
3aBb, KaKUM'b 06pa3oMb BOSHHKIO 06ImeHapoAHOe NMpPaBo
M KaKoBb XapaKTepb r4aBHBAIINXD HHCTHTYTOBB, BB
KOTOPHX'h OHO HAILA0 CBOE BhpakeRie !).

1) Kars Bb oTolf, Tarb B BB cabaywmel riaph mams UpRHA{XEMATD
ToapR0 RBROTOPEIA ofmix MEIGIR; BCe Me 0CTAJLHO® HXB COAODHAHIE SaHM-
¢TBOBaHO m3b 00paboTAEERIXD coumHenili ApyrExs yuemmxs. l'zaBmuM® oc-
HOBAHieMb AI3 YUeRid O BOSHEEHOBeRid O0UEHADOARATO WpaBa, UOCIYMEIH
BaMb BTOpoHl Tovb counmenia. Yoigta — Das jus naturale, aequum et
bonum und jus gentium der Romer. Leipzig 1856 cabgr. Kpou® roro
uperatH Bo BEmmanie: Dirksen — Uber die Eigenthiimlichkeit des jus
gentium nach den Vorstellungen der Romer, crartss, nowbmenmas »s
Reinisches Museum fiir Jurisprudenz, Philologie etc. 1:er Jahrg. 1827.
Puchta—Das Gewohnheitsrecht I Th. erp. 24 — 44; ero me Cursus der
Institutionen 1865 I §§ 83—85.

Laurent—Etudes sur I'histoire de I'humanité 1862. r. III erp. 298
caby. Thierry—Tableau de I’empire romain Liv. IV,

Savigny—System des heutigen Rémischen Rechts F

Bécking — Einleitung in die Pandekten des gemeinen Civil-
rechts. 1853. -

1
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O BpemMenn BO3HHKHOBEHid 06IeHAapOABATO NMpaBa MH
He HMBeMb NPAMHXD CBHABTEABCTBD MCTOYHHKOBD, &
ROCBEHHHA TAK'b HEYAOBIETBOPHTEIbHH, YTO BB HAYKD
A0 CAX'B NOP'h HEYCTAHOBHAOCH TOYHArO OTBBTA HA BTOTD
sonpocs. Ho x1a mameft uban Bnoans 10cTaToyeHs u O1-
85TH NpAGIA3uTebHO BEPHKHA. [IpnGinsnressto xe mox-
HO ¢b YBBPERHOCTI0 CKA3aTh, YT0O BOSHAKHOBEHie o6me-
HapoAHAro mnpama nim no xpafiueit MBpH 3mauymTEIBHOE
pa3sBiTie ero. OTHOCHTCA Kb KOHLY 5-r0 HAH Kb mepsoit
\10X0BHAS 6-r0 BBKa puMcKaro abrocyncaenia. Paspsme-
gie Bompoca, Kb KOTOpOMY MH HamBpeHH Teneps nepefi-
TH, HMEHHO BONPOCA O NPHYMHAX'D BO3HHKHOBEHig o6umie-
HApOAHATO NpaBa, A4CTH IAABHYI0 0NOpPY BHINEYKa3aH-
HOMY onpepBieHi0: ecaw MH AOKaKeMb, YTO Kb KORIY
3-ro uau Kb nepeoft norosuns 6-ro phKa o'moca‘r/cn npa-
qnnu oﬁpasonqgli qg‘menhp‘mnaro npasa, TO OTCI0Aa ca-
Ma 0600 6YAeTs BHIHA W BEPHOCTH HAWEro onpexs-
.1enid. _ .

Htaks, kakia UpwuMEN BW3BaiW oGpasosamie obme-
napoanaro npasa? OTBETOMD Ha 5TOTDH BOOPOCDH AOAKHO
CAYKHTh M3A0MeHie HBKOTOPHX'D BaKHHXD ®AKTOB'D, CO-
pepIHBIIEXCA BD 5-Mb B 6-MD BBRax® Hcropin Puma u
BH3BABIIEXD> pHMCKifk mapoas Kb Ycmaenmo#i m nioxo-
TBOpHOA mpasooGpasosaresbuoli Asaressnoctn. [lepBuins
raKHMB OAKTOMD GYAY T’ MHOrOYHCIEHHHA CHOmEHid, BO3-
HEKIig B 370 BpeMs MexAy Pumons u napopamp HEHXB
unsnan3anifi, oco6eHHo xe HUBUIN3ALIM relreHCKOH.

Kuntze—Uber den Mos civitatis als Receptionscanal des jus gen-
tium neben dem pritorischen Edict 8% Kritische Vierteljahrsschrift fiir
Gesetzgebung und Rechtswissénschaft. Miinchen. 1. 9 crp. 503—550.

Austin—Lectures on jurisprudence 4-e msa. 1873. sexuiz 31-a.

. Maine—L’ancien droit, Paris 1874. (¢penu. mepesoas Eypceu Ceneas)
ra. 11 x 1V, T
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TR CHOmeRi# NOYTH BCeria HAYHEAIACH Ch BOHEH,
KOTOpad BieKia sa co6oio Goxte Hau Mense Thcauit co-
103> BOWIMEX'D CTOPOR'S HAN NOJHYI0 HEKOpNOpaIio 3a-
soepanHofi crpann. Takopw Bofinn ¢ Camentanamn, cb
Jdatunamn, cs Kanyeil, cv [lazeonoaems, ¢ rpeveckumn
ropoiamu Bb Anyiin u Jykanin, 285 nyanyeckia solian
u BCt 15 BofinN Ha sanapd oTb MTaaiu, koTopus Beanch
Goabmelo YacThio ¢ IEAbI0 0cia6uTh Morymectso Kap-
eareniHd> H HMBIN CBOMMT INOCABACTBieMD 3asoeBaHie
Cuunain, Kopenkn, Capaunin u snauntessnofi yacra He-
namiu, sofinn cb» Makeaonielt m Cupiet. Paxons cb srn-
MH $QKTaMH CAB1YeTh YNOMIHYTb O MOCTOSHHHXD MHP-
HHXDb cHOMeHiaX® ¢b Maccniiefi.

Yro6H NMORATH, KAaKoe BAisHie HA BHYTPEHHIOW XW3Hb
Puma moram orasatp sTe BHBMIHIA cOOHTIA, Haxo NpH-
HATb BO BHUMAHie BHCOKOE KYABTYPHOe COCTOAHIe TEX'D
CTpan®, Cb KoTOpHMH PaM®b fipumess B THCHOE conpH-
KocHoBenie. 3a uckaodeniems Kapearemans m Itpyc-
KOB'h, OKA3ABIIAX'S HE3HAYNTEAbHOE BIiNie HA PUMCKYR
KYABTYPY 2), BCE OCTAAbHHA CTPaHH DPHHALAEKSIH Kb
reisenckofi umpuamsanin. Bp pascmatpuBaemoe namm
BpeMa 5Ta IBBHAN3ANIA CTOAJa 3BAYNTEALHO BHIIE PAM-
ckofi. ,Mu cb yauBIeHieMb OcTaHaBAHBAEMCA Nepexd 06-
pasoms rpeveckofi unsninsanin Bp Cnnnzin n Uraxin®,
roeopats Jpoiisens;..... .kagoe 60raTCTBO rOPOAOBD, Ka-
KOe BHCOKOe ABHXeHie B® WX'h NOJATHYECKOH m xyxoB-
Hofl mu3mn; Tam®p o6Gpasopaicd 3BaMeBnTHil unearopefi-
cKiff c0103p H ray6oroMHCIeHBOe YueBie DieaToBdD;
TaM'b TBOPHAS IMOerOkAs, 5TOTH JanTe ApeBnocTH, OT-
TYAa ®e AeHHAHE 3aHMCTBOBaIH OPATOPCKOE HCKYC-

%) Cu. Voigt II ctp. 586 not. 728; crp. 634, not. 770,
. l'
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crso. Jlaxe Ioniz ocraerca 8 TBEHA meperh GAGCKOMD
3THX'b 3eMelb; TAKD YPE3MBPHO O6HIO Beankorbmie HXB
KOJOCCaIbRHXD XPaMoBb, HACENEHIe XD FOPOROBD, A0~
XO0AN OTH HX'h TOPrOBAM, HX'H EH3Hb H YAOBOJBCTBifA, -
EX'b N0BTHYECKOE TBOPYECTBO M MHILIeHie“ 3).

Takia yacTHA W NPOAOAKWTEIbHHA CHOLIEHiA Cb Ha-
pojaMu TeireHCKOH HuBMAM3aLiM J0NKHH GHIM HEMAHY-
6MO OKasaTh CHAbHOE BJifHie HA BCH CTOPOHH PHMCKO#H
‘&n3ad. Pumagne npio6pBan BKYCD Kb KOMOOPTY HHU3HM:
UMD TNoBapo6mioch Goibliee pasHooGpasie BBL CTOXE,
olexAt, 60ibMIee KOAMYECTBO pa6oBbh AMd JOMARINHAXD
ycayrs, 66apmas pocKows BL YCTPOHCTBB YacCTHHX'D B
061 ecTBeHHNX b 31aHifl, npoN3BeseHid HCKYCCTBAa H XY-
AOEECTBeHHAro peMecaa u muoroe gpyroe. Taks, naupn-
MEpB, Bb UPeXHEe BpeMa Y PAMCKArO IpakiaHNHA €idH-
CTBEHHOI0 {EHHOI0 Beulpio 6Hia cepebpAHaf COJOHKA;
KapeareHcKie NocAH, BO3BpaTnBmAch n3b Pama, pascka-
3uBal¥ Bb HACMBIIKY Haih GBIHOCTHIO pUMCKOHl cepsu-
POBKH, YTO BO BCBX'hb CEHATOPCKUX'H 10MAX', Bb KOTO-
pHe MXb DpHriaWiaid Kb 0651y, OHH BCTPBYAIH OAHHD
H TOTH %e cepe6paHui cepsn3b; koraa KoHcyaaps I1y6-
1iit Kopuesifi Pyenns Bsiymaas 3asect y cea cepsuss
wbHoI0 0K0.0 300 wglq,;eﬁhro LeH30pH HMCKAYUIN ero
3a 5T0 Mshb CEHATOPCKaro CHHCKA, Tenepb, MOA'H BAid-
HieMD I0KHHX'D H BOCTOYHHXD HPaBOBH, 6OraTee cepeod-
pARbe Npu6opH TOHKOH PaGOTH CYUTAIOTCA OOHKHOBEH-
noft npuHaRIeEAACTHIO 6OaBe UM MEeHEe SHATHArO AoMa,
a Bb 7 B. ropoga Y 60raTHX’h pHMiZHD cepe6po cYu-
TAeTCA THCAYAMH OYHTOBD; Hanp. Y Mapka Apysa (6uB-
maro 8% 663 r. Tpa6yroms) 6u10 10000 o YHTOB® cepel-

3) Har. y Golirra IL. crp. 587.
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pa ¢). [lpexnaa ckpomnan opexaa H Mebeap 3aMBHAETCA
Ta30BEIMK U LICAKOBHMY NI1ATHAMN, 30J0THMH YKpamlenid-
My (Y ZeBIINHD ), KOPOTHMH 3aHABECAMY N KOBpaMu, cooa-
mu cb 6ponsosofi oTabarofi. Ha nocrpoiiry u oTatixy
AOMOB TPATATCA WHOTAa OTPOMHHIA CYMMBI; Hamp. KOMB
" opatopa Kpacca (+663) ntemaca Bmbers ¢b npunajy-
AeKaBHINMD Kb HEMY Cai0Mb BD 6 MPAAIOROBD cecTepuill
(or0a0 moaymuaniona py6aefi). Oco6enno Gpocaetcs BB
raasa yseanyeHie pOCKOIN B'h CTONB: BB NpekHEe Bpe-
Ma 06B1B COCTOAND H3D ABYX'h 611045, KOTOPHA OGHEKHO-
BEHHO NPHrOTOBAANACDH, TAKKE KAKD B X150, CAMOI0 XO-
3afikofl xoma; BEHO ynoTpe6asnoch TOALKO TY3eMHOe H
UpH TOMB YacTo NONOJAaM® Cb BOAOH; Temeps mpocTH#A
KYIWIaHbA 3aMBHAIOTCA 3AMOPCKAMH PBAKOCTAMA BB PO-
AB 4YEepPHOMOPCKHX'> 'CApAMHOKB, 38 KOTOPHA MIaTATCA
6acHocioBunA 1eHbrH (Kopo6ka — 1600 cecrepuif, T. e.
0k020 150 py6aefi), n rpeyecknMs BHHOMB; Bb KYXHB
nogsigerca Y4emni# mosaphm m3®p pabosh, 3a KOTOpAro
MHOTAa TaK:ke MIaTATD rpovajiBnd cymms. B npexmee
BpeMA HAPOAHHE MPA3AHWKA CONPOBOKAANACH HEBHHHBI-
MU YAOBOALCTBiAMH, H3D KOTOPHXD CAMHMBb TAABHHMB
6uio cocrasamie BB 6Brb; Tenepb Kb STHMB 3a6aBaMb
NpPHCOEIMHUINCh HOBHA, WHOCTPARNHA: HAPOADL CTalB
. Al06osaThe 60eMd AMKMXh 3BBpell, 1bBOBDL N NAHTEPD,
NPHBO3UMHEX'D H3h ACpHKHM, W cpaxemiaMH riaxiato-
POBD 3). '

4) Xora BosmmEHOBeRie ofmeHapoiRAr0 mpaBa OTHOCETCH b mepBolf mo-
xosunt 6-ro B., OAHAEO MN CUHTAOMD BOSMOMHHIMD NPHBOAHTE npuipu .4
#3b nosaabiimare BpeMEHRA: oﬁmempo;me npapo CAOWMEIOCH KO *a OARHPD
pas»; kb HBPBOH IIOJOI.!HIQ 6-ro B. OTHOCETCE TOIBEO €ro Havyado, Radb-
nblimee me passmTie ero pacrarspaeTci Ha RBcROJLE0 caBayomExs Bb-
R0BB, UPHUGMS OTO paspETie 00ycaoBarBaeTcs TEME #e HPEUMHAME, KaKD B

BOSHEEHOBEBie,
5) Mommsen Rom. Gesch. 1. 871—875, II. 400—403 (6-¢ m3a.).
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Jaa mach mHTepecHO PBUIATH BOOPOCH: KAKUMB MY-
teMd PamigHe yAi0Bie7B6paId CBOUMD HOBHMB MOTPEG:
HOCTAMB ‘_Aouamunxx CpeiCcTBh AJd 3TOro KOHeYHO Oh-
1o Aa16KO0 HeA0CTATOYHO. O61acTh pumcKas GhIa He 0CO-
6esno ‘6oraTa Hpou3BejeHiiMH NPHPOAH; peMecieHHHKH
M XYAOKHHKH PUMCKie Bh CBOHX'H NpPON3BOAEHiIXD HH-
KOria He A0CTAraiu. X0 TBX® 06pasuoBBb, Cb KOTOPHMH
pEMAfHE NO3HAKOMAIACH HA 1ork M BOCTOKB;, Bb Pu-
MB He OHIO HM 0€c00aro TOpProsaro COCIOBig, HH TOPro-
Baro ©I0Ta, KOTOpPHH 6H roross O6HAB U3 APYFHXD
cTpaHDh NOABe3Th Bce TpeGyemoe ¢). Taks Kakb HOBHA
norpe6HocTH nycTHan Y Pumians oyesb ray6okie Kop-
HH,TaK'b YTO OHH HE MOTIH YK€ OTKA3aThCa OTh HX'b YAO-
BAETBOPERif, TO HMD OCTABAICA TOIbKO OAHHD HCXOAD—
OTKPHTh PHEOKD PHMa 11f WHOCTPAHAHXD KYNLOB®, KO-
TOpHE WMEiu NOIAYI0 BO3MOKHOCT> H FOTOBHIHCH HOA-
Be3TH Bb PHMB TOBapH M30 BCEXH CTPAHD APEBHATO Mi-
pa. Takomy mncxoaxy Morio OH NPEACTABHTHCA OAHO
npenarcTsie —HepocTaToKD Aenern. Ho ero B Hacros-
memb nepioxs He morao 6uTh. Boennas 1o6u4a, Koarpn-
6yuin, mosaTd NpOBHHNIH, 10X0AH CB YBeauwydsIUXCA
B YHCIB roCYAapCTBeHHHX'H 3eMelb, 00UPHOE CKOTO-
BoAcTBO Ha iors Hraiiu, KoTopuMB 3aBUMaiInCh MHOTie
Puamagne, — BCe 5TO A0CTABAAIO OrPOMHHE KamHTaiH H
Ea3HE M YaCTHHMB AHLAMD 7).

Takumb 06pa3oMs HOBHA MHOTOYHCACHHHA MOTpel-
HOCTH PHMCKaro o6mecrsa ¢b OJHOH CTOPOHH, Kymeuye-
CKad YCJYEANBOCTb TOPFOBHXD HAPOLOBH BOCTOKA U 10Ta
cb Apyroii u sakoneus obuiie jeners y Pumanas,—sce

" ) Voigt. 11. §§ 70—73.
7) Taws meTerp. 591, 592. Mommsen Rom. Gesch. I 845. (6-¢ msw.).
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5TO HEO6X0AHMO 3aCTABATETD NPEANONAraTs, YTO B pas-
cmatpuBaemuii mepioxs B» PuMt goakaa 6wia BO3BEK-
HYTh ABATeAbHAd TOPrOBAL.

ITo npepnosoEeHie NOATBOPRKARETCA HBKO Topuun HCTO-
PHYECKHME ®aKTAMA, H3D KOTOPDHX' OAHH OTHOCATCH Kb
5-my, a ppyriexs 6-my B. Taxs, BO nepBuxs, 8s Pums
B> 3TO BpeMA NOABAAETCA MHOKECTBO. HHOCTPAHUEBD —-
JaTua0BD M APYrAXs COO3HHKOBD PHMCKEX'D, ['pexoss,
Kapearendns; 60AbMMHCTBO BX'B KOHEYHO NpiB3EAL0
He Ch NPa3iHO# UBIBIO NOCMOTPETH HA BO3HUKABIIEE Be-
imvie Puma; a1a nopjepxamia csoero cymecrsosanis
UMb, KaK's NPAOIEIbIAMD, eCTeCTBeHHBe Bcero GHio 3a-
HATbCA TOprosaeli. Bo BTOpHX®, BB 3TOMD mepioxs BB
PrmB Bo3HHKAI0TH Yypexienid, NpaMO YKa3WBAWILid BA
TOProBYi0 ABATEABHOCTh FOpPOJA, HANp. 6oibe mNpaBuib-
Hoe ycrpolicTBo priAOYHOH miomasu (emporium), yerpoi-
cTno MBCTD I CKAAAR TOBAPOB™ W Yupemienie Gankump-
CKEXxD KomTOph (tabernae argentariae). Bs TPeThUX B,
BB 5TO Xe BpeMd NOABIAeTCA Bb PumB cepeSpanas mo-
HeTa,a BBC'H MBAHArO acca yuenbmaercn B'b WIECTb Pass,
YTO OHIO BO3MOEHO TOABKO pA CHIBHOMB B3A0PO KaHiH
MBAH, KOTOPO® BBPOATHO IPOH3OMAO OTH BHE03A O HHO-
CTPaHHHMH KYNUAMA 3a TpaHANy 8).

Baarojapa Tomy, yro PuMs 3aBeis TOprosii cb yy-
REMA CTPAHAMH M HPUTOMD TOPTOBAI0, B KOTOPOH OHB
Hrpash COBEpIIeBHO MACCHBHYIO POib, OHD CABIaiCA MO
Heo6xoxnMocTH MBcronpebnBaniemd Orpomuofl maccw
HHOCTpaHUeBb. Jid Hach 3TO OGCTOATEIHCTBO HMBETDH
- HHTEpecs NOTOMY, YTO BieYeTHh 3a c0060i0 BONPOCH: Ka-
KHMH I0PHIAYOCKHMH HOPMaMH ONpeibALIUCh OTHOMEHId

" 8) Voigt. IL. § 74.
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MHOCTPAHLEBD APYI's Kb APYFY H Kb PHNCKHMD Ipaxjia-
HaMp? '

[lo o6memy mpaBuiy ApeBHArO pUMCKALO.NDABA Te-

perpuas 9Ttmra.|ca HenpaBoCHOCOGHHMD, T. €. ero oTHO-
1enia Kb KOMY 6H To HH 6LAO He OXPAHALINCH BEKAKHM
npaBomdb. Ho u3®b sToro o6maro npasuia MOraH GHTH
uckaiovenis. uocrpannoe rocyiaperso morao npio6ps-
CTH A1 CBOMX'b MOAAAHHH XD HEKOTQPYI0 CTENEHb NIpaBQ-
cnocoﬁuocm apH MOMOIM OCOOKXD® MEHAYHAPOAHHXD
AOrOBOPOBB (foedus, hospitium publicum,_ amlcma),

neperpunaMb-NoALaHENMT, Puma sta npasocnocoduocrs
Moria GhiThb AapoBaHa Pumg)u; 10). Ho Ttakofi cnoco6s
PeryanpoBanis HOBHX'b OTHONIeHifl He MOrb GHTH YA0B-
JeTh-(&P.TQJbHHM$ 244 TOrO Bpemenn. Bo nepsmx®, Ta-
KEMD DNYTEMDb MO¥HO GHAO ONPEABAHTH TOABKO OTHO-
menid NeperpuHEOBDs OAHOTO H TOFO %€ FOCYAapcTBa H
OTHOWIEHiA NeperpuroBs Kb PHMCKHMD TIpamkiaHaMm®;
HO B3aHMHHA OTHOWIEHif DeperpuHOBs PasInyHHXB ro-
CYASPCTBB BCe TaKu OCTaBainch HeompexbiemHumu. Bo
BTOPHX'D, IPH ¥€KAYHAPOAHOMD AOTOBOPB Kakb camoe
npusHafie npaBocnoco6uocTu, Taks W 06beMb ed 3aBn-
€BaH OTH COrdamenia 065HXs CTOPOHD; MHOKECTBO C1Y-
YaflBNXs 06CTOATEABCTBS MOrJH HOMBIHATH STOMY COT-
Zamenio. Bb Tperbuxs, ecan 6 Takoe coriamemie M

9) Heperpunons y Pemigns RassiBascs Beamill, Xvo me Omas pamoEEN®
IpAZyaHEAONE, CABAOBATOALHO HE TOILEO HHOCTPAHONS B HANEMD CMBICAB,
T. 6. TPAMAAHEHD APYraro CaMOCTOATEJLHATO TOCYARPCTBA, RO TAEmE H UOA-
agnnnlt Paxcnaro recyiapayse, ®o Re ln'honnl mpasa pucn%"rp‘ﬁnan-
o138, Bx meperpamans mocabiEaro peAa NpERAAJEmAJE BAUD. MATEAN DEM-
cEExb NPOBHENiH B mpemmie pEMcRie rpampame, JEMOREbE 9TOTO 3BABiA BB
Haxasamie.

10) 063 sToms Bonpoch MomBo RaliTR BechMa mpOCTpamHOe E3JOmeBie Y
Voigt'a II. § 16—64.



9

€0CTO410Ch, TO OHO NPHEECAO OGN NMOAB3Y NeperpuHaMsb
TOJLKO TOFO FOCYAapCcTBa, KOTOpPOe YY4acTBOBaji0 BB A0-
rosops ¢» Pumoms. Uro6H paTh 20€TY D BCEMD HHOCTPAH-
nams, Pams poazens 6H 6RAD 3aKJI04HTH AOTOBOPHI CO BCB-
MH H3BECTHHMHM eMy rocyiapcrsamu. On'b Taks n mocry-
nalb Opexje, KOTAa HEMHOTOCJOKHHA ROTPEGHOCTH €ro
rpazAaHD J03BOAAIN OrPAaHHYHBATHLCA CHOWEHIAMH TOAb-
KO chcochianmuBaposamn. Ho Tenepsb 510 6HA0 mpakTH-
YeCKn HeBO3MOKHO: COfiTHCh CO MHOHECTBOME PAZHANOPA3-
HHX'bTOCYAAPCTED BE YC10BidX'h,HA KAKHX'D A0XKHA OHTDH
Tipushana npaBocnoco6HOCTb, COBCHMB HE TO, YTO 3a-
KJIOYHTb AOTOBOPD C'b ABYMA, TPeMd COCBAHUME Hapoja-
MH, 6OJAbIIEI0 YAacCTbi0 CXOAHBHIMH Bb CBOMX'H HYKAAXD,
He TOBOPA YK€ O TOMD, YTO TaKOe NOBaJbHOE 3aKa0Ye-
Hie A0roBOpOBT BCe TAKH He MCKJIYAJO BO3MOKHOCTH
noaBieHid NeperpuHEOBD M3 TAKOFO rOCYAapCTBa, O KO-
TOpoMDb PUMDB 10 CHX'B NOPB He 3HAAD WAH HA KOTOpOe
He 06paTHIb BHAMAHIA. B 4eTBEPTHX'H, HAKOHEW'D, TO
npano K _KOTOPOMY DeperphBh. npuawa.wcb cnoco6-

Homenifi npocTaro 6uTa DPeXHATO PHMCKAro 00miecTsa.

Hraks, crapunHOe NPOBHEHYTOE AYXOMD HALiIOHAAD-
HOfi HCKJ0YHTEAbHOCTH YOBEAeHie B> HEnpaBocnocol-
HOCTH HEPerpunoBb BAE€KA0 33 €060 HeoDpeAbAeH-
HOCTb M YaCTO TNOJHYK Heo(6e3meYeHHOCTb opHinYe-
cKaro, HoJoxeHis wHocTpanuess> Bb Pums. I10 06CTOA-
TEJbCTBO A0NKHO OHAO OT3HBATBCA He0AaroupiaTHO HA
X025 WHOCTPaHHOH TOProBaM, JOXNKHO 6K A0 MPENATCTBO-
BaTh NPHTOKY BB PAM® MHOCTPaRHHXD KYNIOBD BB Ke-
JAaHHHXD paswbpaxb. A Takb KaKb BCABACTBie 3TOro
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HOBHA MHOTOYHCAGHHHA MNOTPeGHOCTH pHMCKaro obme-
CTBA OCTABAIACh He BHNOJIHE YAOBIETBOPEHHHMH M TaKDB
KaKs MH He HMBeMd> HHKAKHXD OCHOBaHifi npeipoia-
rarb, YTOGH puMigHE CKAOBHH OLIH OTKA3aThed OTH BX'B
yaoBieTBOpenia, T0 PaMy ocraBaicd TOALKO OJBHD HC-
XOAD—YCBOUTh ce0B HAYI TOYKY 3pBHiA Ha WpHARYe-
CKOe TOX0EeHie HHOCTPAHIIEB®. '

Jla u HacToJbKO AN ewe cuibHa 6nia BD Pumagmaxs
WX NPEKHAA HCKIOYNTEABHOCTb, YTOGH pain ed OHH
OTKa3ailCh OTH YAOBIETBOPEHIA MHOKECTBA CBOUX'H NO-
TpebrocTelt? Xapamep'b namonaunoﬁ HCK2104HTEAbHO-
BB ;naqmenbnoﬁ cremenn 3aBuchi® 0T AblicTia Ape-
sHefl peanrin. Bb pascMaTpuBaeMyio snmoxy pesurios-
nua _BBbpoBania Pumigns Bupom3MBHHAACL W ocaabim,
YTO KOHEYHO He MOTi0 He BH3BAaTh M COOTBBTCTBEHHATO
ociabienia waniosasbsoft wmcKawyureabHocTm !!). Pa-
AOM'B CB 3THMD OCIabIeHieMD HAETD NOCTeNEeHHAA red-
AeHH3allia pumckaro ob6mecrra. B To Bpema mipoBos-
3pbaie 'pekoBs 6HI0 HecpaBHEHHO cBOGOAHHe H MAr-
ye pumckaro. Bb o6iacru mpapa aTa cBO6OAa M MAr-
KOCTb OpOABASIACH BB TOCHOACTBS KOCMOONOIHTH3MA,
BCABACTBie 4ero 3a KamAHM®D AHOCT paHUeMD 6esycios-
HO NpPH3HABAJACH IPamJaHCKAd MPaBOCNOCOGHOCTH !%).
Moxs BaigHieMs 3THXH CBOGOAHHXE TeIIeHCKHXD BO3-
sptuifi # Pumagne pBbmawrca orcTynuth 0T mpexnefi
HalioBaJbHON MCKAOYATEIBHOCTH.

Hrak® ¢b 0ABOH CTOPOHH MOXS BiidHieMS 6o.|'lse CBO-
6oamaro miposo3spsaia'peross, cs aApyroit—mnosmaysch

11) Cu. 065 sroms F. de Coulanges La cité antique.
8) Voigt. II. Crp. 606,
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roiocy passoo6pasEHXb HeYAOBIOTBOPEHEHXD NoTpel-
Bocrell, Pumigne ycTaHOBII0TD IPAaBAAO, YTO BCAKif HHO-
CTpasend, BCe PaBHO H3BH CaMOCTOATEAbHOR Wim DOAYH-
HEHHOft cTpaBH, eciH TOJbKO OB CBOGOJHKI 4eX0BBKD,
CYATAeTCA B PHMCKOMD FOCYAapCTBS PaBOCHOCOOHHMD
CY6BeKTOMB. ITHMB OTKpHBaETCA o6pasoname oﬁmena-
poamaro mpasa 13).7 7 -

Teneps “¢TamoBmaca Ha ovepexb Apyroit Bompocs:
NOAD KaKMMb NPAaBOMB 6YAYTE KHTh HHOCTPaHUH BB Pu-
m5? He BB oanoM® TOAbKO PuMB, HO M BO MHOTMXD Tpe-
YeCKHX'h TOCYAapCTBaX’h APEBHArO Mipa pasBATie HHO-
cTpanBofi TOprosan BH3NBal0 NpR3AaHie NpaBocnoco6Ho-
cTH 3a BCHMM HMHOCTpanuamu. Bb stux® rocysapcrsaxs
TaKoe Npu3BaHie BCeria cONpOBOKAAAOCH ABYMA NOCABA-
creigmMu: 1,06481440Ch, YTO HHOCTPAHIH 6YAYTH Hapas-
BB Cb rpakianaMi NOAYHHATHCA NpaBy, AbHCTBYOIEMY
BB H3BECTHOMD rocyAapcTsb; 2, Bh 3ToMD Dpash mpo-
H3BOAHANCD A3MBHEHid, KOTOPHXL Tpe6oBalh Ipamian-
ckift 060poTs, yeroxuasmifica, 6aarojapa passuriio Top-
rosan !4). Ho Pumsb n B3 3TOMB caydal, Kaks U BO MHO-
TEX® APYTAXB, OCTaicd BBPEHHb CBOEMY HUCKOHHOMY
OOHKHOBEHiI0 H6 M3MBHATH CBOWX'D CTAPHXD YupemAe-
Bilt 6e3r kpafimeft najo6uocTn: HaLioHAalbHOE LHBHAb- .

HOe NpaB0 N0 mpexBeMY COXPaHHAN CBOW NpuMbBHAe-

13) Mu Be HMBEMD URKAREXD CBEXBTEIBOTBT, 9T0 ofmee mpASmamie sa me-
PerpEEANE WPABOCHOCOOROCTE OBiZ0 YCTAHOBAGHO RAXAND HEOYAb cuemias-
ueins saxonows. [lo Bebus BBposTiaML 3TO CcOBepmBAOCH MOCTOHEHHRIN®H
ablcrsiens ofmvas.—[IpubamsaTessuo X3 TOMy me Bpesem:, T. 6. Eb
momny b-ro uam masasy 6-ro sbxa, oTAocATCH B HSwBmeHie sHavemiz cao-
Ba chostiss: mpemAe OHO 0BHAUAX0 BGHEATO EWOCTPAHLA, TOHEDh OHO 03HA-
986TH TOABEO NHOCTpAHGA Bpara, a Axa ofosHavemiz mHocTpamga soobme
BBOARTCS HOBME TepMBHB—peregrinus.

1) Voigt I1. § 76.
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MOCTH TOJLKO K'b PHMCKMM' Tpaxianayns. Ho Taks Kakb
nepe rpiaNt WY WHO X6 0iiio xaTh Kakoe HHGYAL mpa-
BO, TO PAAOMT Cb CBOMWb UHBHABHWMT HpacoMs Puu-
1gHe c03a1N_HoBoe. ITO NPaBO NEPBOHATAILHO He

g o N o 4

npexHa3sHayal0Ch AXA OTHOMeEHifl PUMCKEX'H rpamias®
APYT® Kb APYTY; 5TH nocibiHie NONpExXHEMY OCTa-
Baluch npu ojHoMt jus civile. Hosoe xe- mpaso Ha-
3HAYaX0Ch AJA OTHOWeEHi# WHOCTpPaEUEBD APYI'B Kb APY-
Ty ¥ Kb puMCKnMD rpaxpanams. {losromy M moriu 6
Bassath ero npaBomb. NeperpuHops. Ho TaKb KaK’b 0HO

npnaavaloch 6e3pa3iuyHo Kb J0AIND BCBXb napomo-
crefi, 70 Pumisne massainm ero 0GmeHapoOAHHM®B, jus
gentium 1%). 31 ckasanmaro BuAHO, 4T0 OOGUIEHAPOA-
o .

15) HBcroabko mBoe olnEcHenie Ha3BamiW <us gentium» paers Austin
Lectures on jurisprudence ctp. 575: o6menapognoe npaso npawbEAZOCH
DPeEMYI6CTEEHRO ¥ EROCTPABIAND BB HXb CHOPAXS MemAy cobolo, a EHO-
CTPAEEKIe HADOAH BB MPOTHBYNOXO®HOCTH pEMCREMB TpampaHamb (cives)
sasuiBainch y Pamasni gentes; Tanmus ofpasons j. g. 0sBavaets «<upaso
neperpenoBs>. Tors me B3rasps Bmpamaers Puchta Gewohnheitsrecht 1
crp. 34. Msns (L’ancien droit crp. 48) ofsacHaers masmamie j. g. Thus
cnocoboMs, BOTOPEIND OHO CO3AaBaJOCh: mO ero MEBHil0 pHMCRie WpHCTH
COCTABJAXH €ro npaspxa, Habimwxas ofmis sepTH HHCTATYTOBH, IPHSHABAG-
WHXb Y PASIHUHBIX® HT8XiKCREXT BApOAOBD, ROTOPHX® Pamisue Hasnupa-
w1 gentes. losromy j. g. mpamo o3magaers mpaso, Brbpanuoe ®8h HpPasH
sehxs Bapoxoss. Toro me Bsragpa pepmarca # CasumsE System. I. 110.
970 ofnachenie Mommo mpESEATL BLPAKIMD TOJLEO OTUACTH: EKAKD MEl YBHE-
AEMD HEme, PEMCEie WpHCTH ABHcTBETeJbHO uacTo uepnaim mpasmia of-
IEeHAPOAHATO UPABA HSH OPaBh BSBBCTHHMXD EMB HAPOAOBH; HO OHE 5T0 XB-
JaiH He CHCTEMATHUOCRE, T2CTO A8%e HO COSHATEXbHO; JJIA COSHATEILRArO
CRCTeMATRYOCRAT0 BHABJemia ofmaro ssementa, A48 yubBHbA OTIHIATH
STOTH 5AeMENTH O0TH ocobeBHocrel, cBoficTRemELXD TOALXO REBBCTHOMY
OpaBy, meo0xozmMo HayYmoe pasBETie, ROTOParo He MOrJo OnThb y Wpa-
CTOB TOr0 BpeMeRd, XOTia BO3HERAA0 jus gentium. A mosTOMY BB EXB
YMAXS HO MOraa BOSHARHYTh B MbiCXb O RASBAHiE npaBa ¢b Tol Tourm spB-
Bis, mass yrasoiBaern> Msms. Cp. Puchta Instit J. § 84 crp. 317 (6-e
HSA.)
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HOe NpaBO OWA0 BH3BaHO OHCTPHIMD pa3BHTieMD WHO-
crpannofi Toprosim M 06YCA0BAEHO pacuiupeHieMd YM-
crBeHnaro kpyrosopa Pumasns '¢). Ho sroro mexocra-
toyno. [ad Hach Becbma BAXHO 3HATH, KAK'D OHO 06-
pasoBaioch. Taks Kaks MW He HMBeMb HamBpeHia cne-
uiaibHO H3JIAraTh HCTOPII0 NEepBOHaYaIbHATO 06pasoBania
o6enapojHaro npasa, T0 HaMb A0CTATOYHO 6YAETH TOAD-
EO Bb OOMHEXD> Yepraxd YKa3aTh, K'b YeMY UpHBeIH HC-
TOpHYEeCKid W3CABAOBaHiA MO 3TOMY BONpOCY.

Haip_c oGpasoBamem ‘O0IeHapoAnaro mpaBa. TPYAH-
ZuCh 1BA Oprama: npe'ropﬁ u wopuct. U3s nperoposs
riaBRY O, NOYTH ncunmane.ubﬂylo pPoap BB 3TOMB ABAB
urpars praetor peregrinus. Hpussansuii cyaurs rpax-
JAAHCKid TAKOH neperpuBoBs MexAY c060i0 U Cb pHMCKH-
MU rpaxiaHaMy W He UMBA Hepess co60i0 Yike roTOBATO
NO10RUTEAbEArO NIPABa, OR: AOIKEeHD GHID npemze Bce-
ro BHACHHTD CaMOMY ce0, KakuMu mpaBHIaMH OHD Y-
AeTh PYKOBOACTBOBAaThCA Ha cyAB. llepBumb To1uROMB
K'b NOCTAHOBKS 3TOTr0 BOONPOCA U NMEepBHMD YKasaTelIems,
TAB HCKATh HA HEro OTBBTA, OhIa BEPOATHO NPAaKTHKA
camoro nperopa. H3b oTABAbEHX D TAKGD, NpercTasigs-
HIMXCA Ha ero pasphilieHie, OHL 3HAKOMUACA Cb HYEAA-
MH HOBaro rpaxjpaHckaro o60poTa ¥ YsHaBaib, KaKig
OTHOLIeHid TPeGYoTh IOpuAHYECKOll 0Xpann; a 3a THM®D,
4TOOH PBIMHTD KAKHMD 06Pa3soM’s OHH XONKHW GHTH
OXPaHEHH, T. &. KAKHMH 0PHARYECKUMH NPABUIAMH pe-
TYAHPOBaHH, OHE obpamaica Kb EHTelickomMy 06mKHO-
seniio (Lebensgewohnheit), T. e. cTapaies TNOAMBTHTB,
KaKDb CcOOPHOe OTHOIIeHie A0MKHO OHTh paspBmeno

. 16) K= srony msrasgy Gesycaommo opecoezsngerca u Danz Lehrbuch
der Geschichte des R. R. Leip. 1871 (2-¢ msa.) 1. § 46.

Ny
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D0 NOHATIAMD caMaro o6mecrsa, Bh KOTOPOMH OHO BO3-
HAK10. IT0 Halbiiopemie 061eryaioch THBMB, YTO OTHO-
meHid, noArexaBUis HaGAl0AEHi0, NPHBajiexain mpe-
HMYIeCTBEHHO Kb 061aCTH TOProBaro o6opora, Bb KOTO-
pOMD 0 CaMOMY €Fo HasHayeHilo m xapakTepy AblicTy-
PmMAXD ANIb,00HYaH CKAA)NBaTCA GHCTPBe N onpeat-
zennse. Ecan npetops He HAXOAUID OTBBTA B BO33PE-
HiAXD TOprosaro o6mecTsa, OHBb HMBAD OAD PYKaMH
ApYTie HCTOYRHKH: -KOE-YTO M3 LUBHALHATO PAMCKArO
npaBa MOri0 GHTH NepeReceno B HOBYI0 063acTh; MHO-
roe Morio OHTb SaHMCTBOBAHO Ch NpPUIAYBHMH H3MB-
HeHiAMH M3 3aKOBOAATEAbCTBD APYFHX'DH CTPaHD, 601te
NOABHHYBIINXCA Ba NYTH TpaxjiaHCKaro passBuTis, crb-
AOBaTEJbBO CTPAHD IeANeHCKO# HuBBAR3ALIH. -

OnuT, BHEOCHMHEI NPETOPOM H3s NPAKTHKH, YKa3H-
Ba1D eMY, KAKUMH IPABHAGMU OB 101K BIPesb PYKO-
BOACTBOBATHCA Bh CBOEH ABATEAbHOCTH. ITH NpaBHia OHB
3aHOCHID BB CBO# 51MKTD, IpHYEMT ®OPMYAHPOBAHie HXD
u poo6me 6oxbe TmaTeabaa 06pa6oTKa MaTepbila, Aam-
garo mpakTHKO#, cosepliaiach NperopoMs BBPOATHO He
6e3> sHauHTeAbHAro copbiicTBia opucTOBD !7).

Haxo mosromy npuGaBmth, 4TO UpeTOps Heperpu-
HOBD Bb cBOell paGoThs HAXOAMAE He MaiYio TOMOmb Y
GHBWIAXD npasntesefi nposinuil. ITu nocasrmie, mo-
cTaBifeMHe YacTO Bh TY#®e Heo6X0IMMOCTh H3HCKABATH
Adf CBOETO CYA2 HOBHA OPHAMYECKid UpaBHAa, Yepnain
MaTepbalh AAL. 3THX'h NOCAIBAHEXH BBPOATHO FJaBHHME
06pa3omMs Bb O6HYaAX'b W 3aKORAXs yupasiseMofl crpa-
HH, BEAOM3MBHAA HXD 10 Pa3siHYHHMD COOGpaEeHiaMD.
PesyabraTamn nx1p cype6uoil npakTHKE IPETOPS mepe-

17) Puchta Gewohnhgitsrecht I. crp. 33, 34, 40—43. -
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FPHHOBS MOT's BOCHOIb30BATHCA AMA NOMOJHEHId CBOErO
‘9AMKTA TaKie, KAKD NPABATENH NPOBRHLIH M0 BeBMD BE-
poATiAMB N0AB30BAINCH €0 SAHKTOMB 'f).

Bropums OpraHoM® B o6pa3oBanin o6meHapoAHATO
npaBa MH Ha3Bain PAMCKAX' ) I0PHCKOHCY ABTOB®. Moxo6-
HO DPeTOpY OHE NpPHCTYNHAH Kb ABATEIbHOCTH He U3B
TeopeTAYecKaro HHTepeca, a NO BH30BY caMoii EH3HH.
M3BBcTHO, KAKYI0 BAXHYI POIb HIrpaiH OHH BB 1O-
BCEAHEBHOMD FPaxiaHCKOMB 0GOPOTB PEMCKAaro Hapoaa:-
Dpu cocraBleHiH BCEBO3MOKHHXD WPHAHYECKHXD CAB-
20K, OPH BO36YEACHIB TAKGH CTOPOHH BCeraa o6pama-
JHCh Kb IOPHCKOHCYABTY, 49TOOH HOJYYHTH OTH HEro
responsiim HA# NPOCHTH €r0 COCTABATb AKTH CABAKA HAH
UPHrAacATH €70 ABUTLCA Ha CYAD AJA COBLTOBD 3AIIMTHA-
KY. Koraa, Beasacteie paspusmefica 8 Pums Toprosan,
paMcKie rpamiane cTaiu BCTYNATh Bh Pa3HOOOpa3HHa H
YacTo CIOKHHA OTHONIEHiA Cb MHOCTPAHHHMH KyNIamm,
ODOMOMb IOPHCTOBD OHJIa MM Heo0XoinMa He MeHbe
npexnsaro. Iloao6uo nperopy omu me mMbinm pag pyko-
BOACTBA HHKAKOTO NOJOkHTeAbHare mnpasa. [lo mosopy
OTABABHHXD KOBEPETHHXB C1Y4Y86BDh OHA 06pamanuch
b 3a0POCOMB Hpexie BCero Kb TEMb %6 HCTOYRHKAMD,
3B KOTOPHXD yepnainb M nperops. Ho ¢ 7-ro 5ka ro-
poAa Kb HUMB IPHCOEAUHHICH ellle OAHHD—PHIOCOPCKiA
‘mien. Kaks Mu yBuanms u3s 2-# raasu, mexay opncra-
‘Mu GHJA0 MBOTO ®HIOCODCKN 06PAasOBAHHLIXD AloAefi, 0co-
6enno mocabjosaresedt crouunsma. IT0 *HAOCOPCKOE 06-
pasoBamie O0TPa3nAOCh Ha pa3paGoTK’s npaBa BooGme '9); -
OHO KOHEYHO AOIXHO OHi0 oTpasmThcd ‘W na Toff mxD

18) Thierry Tableau de I’empire romain 1862. c¢tp. 288.
19) Kuntze Cursus des R. R. § 187.
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ABATEIbHOCTH, O KOTOPO# HAETH pByb Teneps. Bupabo-
TAHAHA OPUCKOHCYJBTAME NPABHAA, ONMPALCh HA HXD
aBTOpHTET: H Ha 6OiBe HIM MEABe NPOAOIKHTEIbHOE
npumBbEenie, Noayyain cuay o6HYBaro npasa u cabioBa-
TeJbHO CTAHOBHANCH 0643aTEALHHIMA W 1A NPETOPA H AAd
CYAbH, XOTA 6K OHH M He OHAM 3aHECEHH BB 3AMKTH ).
Mo cpxbp mnops, m3aarad, YBMBL O6IMEHapOAHOE NpaBoO
6510 BH3BAHO H KBM'h OHO CO3A2Ba1OCh, MH TOBOPHIH O
ero BO3HHKHO Ben in. Yro kacaercd 10 zaspntiimaro ero
pa3BuTig BB NEPioAL 10 KIACCRYECKHX'D IOPHCTOBD, TO -
OHO COBepmaJloch NPH TBXb &Ke YCIOBiAX'b, KaKs B BO3-
HuknoBenie. [losToMy Mu B He 6yJiemD Ba HeMDb OCTaHa-
BAMBaTbCA. Bh OAHOMB TOJBKO OTHOUMIEHIH Cb OGmeHa-
POAHHIMD NPaBOMB MPOU30NIIA BEChbMA BaxHad mNepeMb-
sa. Kaks MH 3aMBTHAN BHIIG, NePBORAYAAbHO OHO Mpex-
HA3BAa4Ya10Ch 215 OTHOLIEHifl neperpunHoOB® APYI'S Kb APY-
Ty Hi¥ Kb PUMCKHMD rpazaaHaMb. OTHOIIEHid Xe STHX'D
NOCAEAHUX'D MeXKAY ¢06010 N0 NpeXHEMY CTOAAH MOAD LH-
puabHEEMS npasoms. Ho Takoit nopagoks semefl ne mors
npopepxatsca Aoaro.  llpescraBums ce6s“, rosopats
Ilyxra, ,uro co Bpemenn XII ra6auns npomaosa croas-
tid. Bce BB 601te OTAasCHHOE NpOMIEALIE OTCTYNAXO0 TO
BpeMd, KOrja BO3HHMKJA 5Ta OCHOBa L MBHILHAro mpasa,
KOTAa 5TO y3KOe IPaB0 BOOAHB YAGBIETBOPAAO HAPOA-
HOMY NpaBOCO3HaHil0;, Kpyrosops Pmmaans pacmupua-
cd, ViTaaia 6naa nokopena, Hayasuch BEBATalilickia Boli-
HH W 3aBoeBanid, Punadne yysersosaim ce6d roma me
.Bh OAHOMD TOAbKO PUMB, H HMX'B AYIIOI CTAA0 OBAAAB-
BaTh NpHsBaHie mpupieyb Kb ce6B BCB AOCTYNHHA HMB

20) K» Bompocy 06% opramaxs obpasoBanin oOmonépomaw upana cu.
Voigt. II. § 79, Kuntze Uber den mos civitatis B5 yras. u.
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cTpann. Taks Kakb OHU CTalW BOCOPiUMYMBH. Kb 4Y-
EHMD HPaBaMb, TO OBH NOCTENEHHO BHPOCIR M3D TBXD
Y3KHX'b TPREMIB, KOTOPHA NPOBeA0 Bb -NPABB -ApeBHEe
jus civile. Ix® co3nanie, 61aroaapa o6pasoBanilo npasa
neperpunoBb, OMI0 HANOIHEHO UHHMA OPHANYECKHMH
moHaTiAMu, Y5MD NOBATiA crporaro Jus civile.Oum camn
AKHJH IO 5TOMY HOBOMY DpaBY BB CBoeMb 060POTH Cb
neperpuHaMu; Bb CBOEMb NPOMCXOEACHId U NpUMBHEHIR
OHO BuBCE He GblA0 MM YY#AO; A8 OHO H Bh CAMOMB AB-
25 GHAO PHMCKEM> HPABOMD, TOAbKO 06pPa3sORaHHHMD HO
H3b YUCTO PMMCKUXD Dpnsuunoss. Iloyemy G6n He po0-
DYCTUTh U3BBCTHAr0O NPpUMBHEHid Kp HUMB 3TUXD OPHH-
uUMROBD M BHB o6opora cb neperpuuamu? HyxHo 6nio
.CABIaTh TOAbKO He60abwoll wars, YyTo6n Bdb jus gentium
Hpu3HaTE ofuiee npaBo u Ald PUMAAHD U cABaaTh Takoe
3aKawyenie: quod civile non jdem  continuo gentium,
quod autem gentium, idem, civile (1. e. civium) esse
debet.* 21) Takump 06pa3oNs B pa3BuTik o6umeHapojBa-
To npaBa GHAO BpeMa, KOTOPAro Cbh TOYHOCTHIO Mu ONpe-
ABAUTL He MOXeMb, KOria OHO, COXPaHAA 'CBOe Mpex-
Hee Ha3HayeHie — GHTh NPaBOMB NEepPerpHHOBD, CABIa-
J0Ccb Bb TO e BpeMAd M NPaBoMb PUMCKUXD rpamians,
T. €. CTAN0 NPHUMBHATHCA H K'b HX'D OTHOWEHIAMD MEKAY
€06010.

Bce cxasanHoe paeTh HaMlL NpPaBO YCTAHOBUTh CAB-
Ayouia ABa 00UXD NOJOKEHIiA: -

1) Jus gentium, B> cBOEMB NOJHOMT Pa3BUTIH BD Ne-
pioAD 10 KI1ACCHYECKNX'D 10PHCTOBH, GBLIO MOJOEHTECAb-
HHMD DPaBOMB, YCTAHOBICHHNMD PuMAaHAMU AiR BCBX'B
cBO6OAHKIX B Jl0ojefl, HAXOAAWNXCA HA TEPPHTOpin pum-
cKaro rocyaapersa.

T21) Puchta Inst. L 315.
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2) Bussangoe YHCTO NPAKTHYGCKHMA HYXXAMW, OHO H
06pa30Bai0Ch TAKKE YACTO NPAKTHYECKHMD NYTEMT, N0
YKa3amigM'B eXeiHeBHAro OmHTa 2¢),

9T -2Ba 06mia NoXOXKeRid MOKASHBAITS HAMD obmie-
HapoAHOe mpaBo ¢b BEBmHAeH eopmaspnoit croponu. Ho
Halle NOHATie 0 HeMD 6YAETH HEMOJHO H MOTOMY camoe
YueHie KiaccHyecKHX's 0PNCTOBD He BNOAHB ACHO, eCAH
MH He MOCMOTPRM Ha HEro H Ch ero BHYTpendef, ma-
TepbaIbHO CTOPOHH, eCAH MH He YKaXeMB HA OCHO B-
HYI0 YepTY ero NpaBHis U HECTHTYTOBS.

Jlaa oroft uBAM MH JOXXHH OGpaTHTL BHHMaRmie, BO
NepBHX B, HA TO, 9T0 60Abmag yacTb 06menaposnaro npa-
Ba NpexHA3HAYAAACH A4 peryimpopanid oromenift, Bos-
HUKaBMAXD U3D Beemipnokt mmocrpammoft Toprosin Pu-
Ma. A TOproBid 3Ta,KaK’h HAXOAMBIIAACA B'h PA3CMATpPH-
‘paemoe BpeMd riaBENMB 06pasoms Bb pykaxs I'pexoss,
6Hia NPOHHKHYTA AYXOMDB resrenckoft unsuausanin. Bo

~—

22) Cosepmenso ¢aibmuBOe N CRYTHO® HOHATIe 0 jus géntium awbBers

Laurent—Etudes sur I’histoire de I’humanité 1862 IIL crp. 293 x 294.
Ilo ero unbuim sto mpaBo 00pasoBasoch DyTexb CPADHEHid DOJOBHTEXR-
HLIXD DPAPD PASANIHNIXD HAPOXOBS Cb UPaBOMD PEMCREMS. Pumigne sawud-
THAN BO Bobxs 8THX® DpaBaxs ofmis vepTH, ROTODHA OME B HaSBAAN jus
gentium, ofmemapoiBmMD BpaBoN». Taxs Raxs oTE uepTH RAMIRCH Y
BcBxs HApopOBS He BexBjicTBie 3AENCTBODARIA, TO BHAUETD OHH BHTERIH
N33 UpEcymaro Bechus JASND UOBATIE 0 CODPAaBOXJHBON B HeCHPaBOAIR-
Boxs, IpyrEmm cxosany, ofmerapogEoe mpaBo ecth mpaBo PrAocodcRoe, BAR
6CTECTBOHR06. JTO NPaBO 0RasaJ0 CHALHO® BJigHie HA ApeBHe® CTpPOroe
NEBRILHO® DpaBo: 9TO mocaBiWee ycsomio cebh mHorie npEEUSDN ofwema-
poamaro opasa. Opramows storo npeobpasoBawia O6sas nperops. Taxmus
o0pasoxs mo mpepcraBieniw Jopama jus gentium gBIZeTCE TeopeTmIEc-
BANS EDABONB, COSRANENNG HeNssBcTHhME jBaresaME NocpeAcTBOXT Ha-
- YUHATO CpaBREHif HOA0WETEALNHXD (PaBHL H DPETOND BH HepioAs, npei-
mecrsosasmill pe¢opuaropcmoll abareasmocrn mperops, T. e. B3 Tamok me-
pioxs, sorza »5_Prxd BayuEmM® XxapamrepoNs Be OTIEYadack HE ORHS
oropoma ayxopmod gBaTexbHOCTE.
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BTOPHXB, MH AONKHH TaK®e O6paTHTh BHHMaHie W Wa
TO, YTO W CAMO PHMCKOe 06mecTBO, Kb KOTOPOMY HpH-
Hajplexaiu TBOPUH O6LIeHAPOAHATO NpaBa, BB NepioAs
006pasoBamial Pa3BUTiA HTOr0 NOCABAHATO GHIO BB CHAb-
Hofl crenenn rearennsnposano 23). Hcropis mokasusa-
eTh, YTO paB0 HHKOria He HAXOAMTCA BB pasiarh co
BCBMb Hanpasieniemds mapoamo#t xmsmm. Iloromy mm
uMbeMD NoJHOE OCHOBaHie mpeAnoJarath, YTo obmeHa-
POAHOE NPaBO HOCHTD Ha ce6b CABAH reileHnsMa.
I'peueckas nusnansauia s TOTH NEPioxs, 0 KOTOPOMB
Tenepp HieTs pHyb, CPABEATEAbHO Ch PHMCKOI0 OTAHYA-
Aach ropasio 60spmeft ceo6ojoft M MArKOCTHIO MipoBO3-
3pBHia. 9Ta ¢B0602Aa M MATKOCTh JOJXHA OHJA npnaarth
BeceMY OHTY I'pekoBs, Mex)y OPOYEMD H OHTY l0pHAN-
YeCKOMY, XapakTephb €CTECTBE HHO CTH, IOHUMAd BTY
NOCABAHIOWN Bh CMHCAE TAKOr0 OTHOINEHIA Kb ABIEHiAMD
AH3HH, KOTOPOEe CBOGO)HO OT'h CTPOraro NOAYRHeHid npa-
BHJaMb,0043aTeIbHHMD NONpejanilo, B PYKOBOAHTCA 60-
ase TpeGosamiamm camoff mpupoan Bemeill. Jymaems,
YTO, BHICKA3HBAA 5TO NoJoxeHie 0 60ipmefi ecrecrsen-
HOCTH rpeyeckaro 6nra, MH BHpaxaeMb O6menpnsHaH-
HYI0 MHCap 2¢). lad noixpbnienia ed OAHAKO YKAameMB
Ha IpeyecKkyo ®u10c0®ilo, CHCTEMH KOTOPO§i MOYTH Beer-
Aa oTpamalTh Ha ce6b cocTogBie COBPEMEHHAro HMb
ofmecTsa MIM CaMH OKasHBAalThH CHAbHOE Biidmie Ha
8T0 nocasinee. lIpn caMoM®s NOBEPXHOCTHOMBD B3TAAAD

Ha HHX'D MOXKHO 3aMBTHTh, YTO H COPHCTH H COKP&T'I; n

23) Jorasaresnctsa cM. y Mouusena Rom. Gesch. I. 859—940. II. 407
caba. (6-e map.).

24) OrHocaTexbEO Tpedecmaro mpaBa comdexcs Ba Paul Gide Etude sur
la condition privée de la femme dans le droit ancien et moderne. Pa-
ris. 1867 erp. 69—72.

2.
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HlﬂTOH'bKApHCTOTe.ﬂb U CTOHKH 60iBe HAH Menbe ACHO
BHCKa3HBANTS OAHY H TYXe MHCIb, YT0O BCTHHHOE NPABO
€ecTh T0, KOTOPOe OCHOBHBAETCH Ha NPHU P O 0AB.YEA0BEKE.

HmBsa BB BUAY Taxofi xapaKTeps rpeyeckoft UUBHAR-
3allid W cHAbHOe BiaigHie sTofl mocabimed Ha pumckoe
o6mecTBO, MH HMBEM> OCHOBaHie AyMaTh, YTO H O0lie-
HapoAHOe NMPaBO HOCHTD Ha ¢e0B TOTH Ke XapaKTepd,
T. €. YTO OTANYHTEIbHAA YepTa STOr0 MpPaBa COCTOUTH Bb
€CTEeCTBEHHOCTH, Bb COOTBBTCTBiA €ro mpaBnib H
HHCTHTYTOBH Cb NPHPOACK KHW3HOHHHX'H OTHOMIEHifl,
BMD peryaupyemuxs. MH He XoTuMB S3THME CKasaTh,
4YTO NPETOPD H IOPHCTH, CO3iaBad 00meHapOAHOE NpaBo,
CO3HATeAbHO PYKOBOAWANCH YKa3aHHHMD NPHBLHOOMD
opHAOCO®IH. Buite MH yike YKasalH, YTO OHHM Npexae
BCEro i r1aBHHMB 06pasoMb PYKOBOACTBOBAAHCH TPeGo-
paniaMn camoil npakrayeckolh xusau. Ho 510 BB TOMD,
yTo caMad KEH3Hb 9Ta, 6YAYYH BOOJHB OPOHHKHYTA 1Y-
XOMBb TelXeHCKOH nuBmansailin, 6e3co3HaTEeAbHO Bela
PUMCKAXD IOPHCTOBD 10 TOMY e caMOMy NYTH, KOTOpHIii
CO3HaTeAbHO, HO BB OTBIeyeHHOH 2oput 6uu YKa3aHp
rpeYecKuMu: PUI0COTaMH 25).

I9T10TR AN npiopucrnyeckiil BLBOLD nousepmaercn npu
pascMOTPBHiK raaBaBHUIAXD MHCTHTYTOBD 06UIEHAPOA-
naro npasa. Taks, BB ®0pMT CABAOKD 5TOrC mpasa
Mbl BOBCE He BCTpEYaeMb 'roia HCKYCCTBEHHOCTH, TAKEN0-

25) Manw yE. c09. ctp. 56—58 oramunresvneli weprofi - obmenapoauaro
npaBa CUETAETH aequilas, NOREMAA 9TO cX0BO Bb OYRSAILHOND 3HAYGHIH
.ypaBHHTEJHLHOCTH: OHb HAXOAUT, YTO CPABHATEJbHO Ch IUBHIALKBIND
‘upaBoM’ jus gentium OTIEIAETCH CTpeNJCHiGND CTA4EMBATL pasimdid,
YCTAHOBAGHANE DepBbivb; Mawn me uieTs paibwe 9Toro sanbuamia, Ho Ha
TPYAHO JcMOTPBTL, YTO pe3ydLTATOMD ypaBHeHiZ ARaneTca 0Oibuag ecre-
CTBERHOCTb HHCTHTYTOBb.
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BATOCTH M CAOKHOCTH, KaK'h B> LWBHALHOMS Npaps. Bozs-
MeMb Hanp. cnocols npioGpbrenia mpasa co6c'menﬂo-
CTH M CONOCTABMMD MBHIBHHA ‘mancipatio u in jure ces-
glg o cnocoGamu 06menapoanaro npasa—traditio, per-
ceplm n specificatio. B's NOCABAHNXD TPEXD MH HE 3aMB-
YaeMb HUYEro, 4YTo Obl He CTOAANO BH caMoi T'Bcuoﬁ, He-
n306xHOH cBA3M ¢ camoil 1'BABI0 3TOrO aKTa, YTd OW He
-AeKal10 Bb camMoii npupojt KH3HEHHAro OTHOLIEHiA. ITO
nocabinee cOCTONTS B Npio6phrenin peaspnaro rocnog-
CTBa Halh BEIbI0,—¥ NPABO YTBePKEARETH TOIBKO TB
UMeHHO 1BAHiA, Ge3b KOTOPHXB TaKOe TOCNOACTBO He
mucanmo. Eme 6oate 6pocaerca BB raasa cooTBETCTBie
061eHapoARaro NpaBa CYIECTBY KH3HEHHHXD OTHOUIE-
Hill BB cayyas Tak® -HaswBaemoft traditio brevi manu:
f 110 KOMY HH6YAb CBOI Bemb BT HABME, CCYAY AIN
MOKJAKY; HO 3aTEMD MexKAY MHOIO M MOMMB KOHTpareH-
TOM’h YCTaHaBIHBaeTCA corialleHie o mepeHeceHin Ha
. 3TOr0 MOCABAHATO COGCTBEHHOCTH HA 03HAYEHHY 0 BEllb;
TaK’b KaKD Belllb y#e HAXOANTCA BO BAaybHin npio6ph-
TaTeid, TO AaA TepeHeceHiA COGCTBEHHOCTH, O obuie-
HAapOLHOMY NpaBY, AOCTATOYHO OXHOTO BhIpakeHid BOAM
upexHaro coersenunka. Mexjy TbMD nuBHAbHOE Tpa-
BO BO BCHX'h NIPHBEJEBHHXD CIY4YadXh, BMBCTO NpocTa-
ro akTa, Heo0xopumaro Aia npioGpETenia peaibHAro
rocnojCTBa Halh BEllbi0, YCTAHOBAACTD IBAYIO maccy
ABHKEHIll 1 TOPHKECTBEHHHXD CAOBD.

Jarbe,B03bMeMs cnoco6s A0TOBOPHATO yc'ranon.uemn
00643aT€AbCTB'b; CONOCTABHM -HAND. LMBHIALHKA SPONSio B
nexum co crbakamn o0menapoanaro npasa, b non'r}y_m-—

Tamn | Roncensyauuumunpeaunmm CymecTBo A0roBo-
pa COCTONT® B “coraamenin: KOHCEH3YaabHbe KOHTPAKTH
HRYBMD HHBIMD M He YCTAaHOBAAIOTCA, KAKD NPOCTHMB
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coriaieHiems; peasbHbe IPaBXa NPHCOGXHHAIOTD Kb HeMY
elie mepexayy BemH, HO STOTH NPHGABOKL BOBCe He H3-
AHmecTBO, 160 TOro TpeOYeTs NPHPOAA STHX'D KOHTpAK-
TOB'H: NpH SafiMb, HOKIAXB, CCYAB M 3aKiayB AONKHHKSD
0643aHD NPEACTABHTh BBPHTEAI0 H3BBCTHYIO BeHb MOTO-
MY, YTO DmpexAe HOAYYHAD €€ OTH STOTO NOCABAHATO Ha
ycaosiu so3spamenia. Mexay TBMD, KaKOI0 HCKYCCTBEH-
BOK 00pAAHOCTHIO 06CTABACHO COTJAAlIeHie NpH nexum K
sponsio! laxe uuBuIbHHA COPMH, KOrla OHB NepeHOCAT-
ca B3 001eHapoAHOe NPaBo, YCBONBAKTD ce6t 60abe HAH
MeHBE NOJHO XapaKTepHCTHYeCKYIo YepTy STOro mpasa.
Taks, cranyaania, kaks joropopaad eopma o6meHapoA-
HArO Npasa, MOria GHTH COBEpLIAEMA HA BCAKOMD A3HKS,
TOria Kakb Bh LHBHABHOMD NpaBB —- TOABKO HA JATHH-
CKOMD B Aa%e MOEETH OHTh TOSbKO OCPEACTBOMD CAOBD
»Spondes? Spondeo“ 26).

Bospmrylo ecrectseRHOCTh OOLieHAPOAHATO NpaBa
CPaBHHTEAbHO Cb LMBHALHHMD MH 3aMBYAEMD M HA ®OP-
maxds npouecca. Ilpoussoacrso per l/gm.antm.n.e.s,
(nponeces umpniBHAro npaBa) COCTOHTD H3D COBepmenia
PasaMyYBEHXD KECTOBD M NPOMSHECEHid TOPKECTBEHHHX'D
CIOBB; BCH 5TH AKTH 3apaHbe YCTAaHOBIEHH BO BCBXD
mespyafimuxs noapo6mocTaxs, W Marsiimas omubka
BB HEX'H BleyeTd 3a co60i0 morepio Hcka. Hanporuss
upu nponssoxctss per formulag (upoueccs o6menapox-
HATO OpaBa) CTOPOHH BB CBOGOAHOH pBYH H3IAraT®
CBOH Tpe6OBaHiA M BO3paxeHid, KOTOPWA 3aTBMB Ma-
FHCTPATH H3Aaraerh NHChbMEHAO, XOTA M Cb COGA0ACHI-
€MD H3BBCTHWXD ®OpPMDB, HO TAKHX', KOTOPHA CTOATD j{
BB BecbMa THCHOHl CBA3M C’B NPHPOAOI0 HCKa.

2) Gai. IIL. 93,
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EcrectsesnocTh 06menapoagnaro npaba obuapyxm-
BaeTCA HETOALKO Bb ®OPMAaX’D CABAOKD M mpouecca, HO
U BB MaTepbIAbHKX NPUHUUNAXS. OHO BB CBORXD WHCTH-
Tyraxs Aaers oOwnpatiwee npuwbEenie mpumumDY
ro6pocossecrrocth (bona fides). Beexenie sroro Ho-
BATO 5AeMeHTa B NPABO NOBIEKAO 3a cOGOI0 IpAAUYEC-
Koe Npu3Hanie TAKHX'D CTOPOR'D Bb IOPHANYECKHX'D OTHO-
WeniaXb, KOTOPHA NpexAe, Bb LWBHALHOMB NpaBb, HE
N0Ab30BAIKCH HUKAKOW 3amuTOfi, HecMOTPA Ha cBOE CY-
mecTBeHHOE 3HAaYenie Bb An3uM. B ApeBHenD jus-eivile
npasa ¥ 0643aHHOCTH ONPEeABAZINCH TBMB, 4TO OHIO CKa-
3aHO NpM COBEpIEHin M3BBCTBArO WpHANYOCKAro ABf-
crBia (quod dictum est)27). Bb nposexeniu sToro npuu-
LHOA LUBHABHOE NPABO OCTABAIOCH HEYMOAMMO MOCAB-
AOBaTeAbBHMD AAme BONPEKH MaTepbasbHOfl cnpaBexsu-
BoctH. [losTomy manmp. ecau pumckifi rpaxpammad, no
omu6Ks cyHTas ce0d AONKHHMB, 00BmMALD KOMY HHOYAD
BD $OPNT. cruny.mum 3amaaTuTh MHEMHE X0ar'B, TO Kpe-
AHTOPH MOT'H, ONMpadchb Ha CTHDYIdlil, morpe6oBaTth
O0BIIAHHYI0 CYMMY, XOTd 66 omu6ka ¥ 6uaa obuapy-
mena. Hanporuss, o6menaposnoe npaso, IpOEAKBYTO®
60abiIel0 MATKOCTbIO, CKOpPBEe CKAOHHO OHA0 OTCTYMNATD
OTD CTPOTOCTH ®OPMAXAbHATO NPHHEIANA, YBMD AABHTH KH-
BHA CHIH; rosopa closamu Ilauepona, oHo xepmaioch
»KPOTEAro, yMBbpeHHAro NpaBHia, BHPAKAKWINAroci Bb
ci0Baxh: KAKD MOKHO cnpaBeAansbe“2s). IlosTomy
OHO NpexAe BCeroo6pamaers BEAMAHIe HE HA TO, YTO CKa-

27) Cic off III. 16. 65:—ex duodecim tabulis satis esset ea praestari,
quae essent lingua nuncupata.

28) Cic. Pro Q. Rosc. Comoed. 4. 11: Mite, moderatum Quantum
aequius melius, id dari.
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3aH0, a HA RaMBpeHie anua, Ha uBab xbHcreia (quod
actum est). Taks nanp. BD MPABEAEHHOMD BHINE CAY-
ya’h ynJaTH MHAMAro 0ara o6meRapoiHOe MpPaBo 1aeTh
JULY, HecupaBeAiNBO NOTEpNBBIIEMY MMYUleCTBeHHI
ymep6s, BO3MOKHOCTh BO3BPATHTh YTPaueRHoe nocpei-
CTBOM'h TaK'b Ha3sBaeMO# KOHAMKLiN MefoAXHATO (mde-
biti condictie}-2?).

JManrte, ecrecTBeEROCTh 06IMERAPOAHATO NPaBa BHAHA
BB TOMB, YTO OHO ropa3io 6orbe,yBMT LMBHALHOE MPABO,
CTpeMHTCA KT AMOPEPEHUNDPOBANI0 IOPHANIECKHXD
OTHOIIGHH, T. ©. NpH3HAETH Yame, YBML NWBHIBHOE
TpaBo, CAMOCTOATEIbHEIMA TAKiA OTHOMEHWid, KOTOpHIA
B :KA3HA TOTO BPEMEHM CYHTAINCh CMOCOGHHIME Kb ca-
MOCTOATeAbHOMY cymectBoBanilo. Taks wamp. ono pas-
ANvAeTH, KAKD CAMOCTOATEAbHHA OPUANTECKiA CIBAKM,
)mronop'a KYMAR-IPORAKH, | ucnoJHenie ero, T. e. nepe-
Aa¥y BemH NORYMIHKY, N 3a'r'lsw5 Tipio6pBTenie co6-
CTBENHOCTH Ha KYI1EHUYI0 Belws. Bb Apesnems nusnis-
HOM'b IPaBE ST CABAKN OXYYANHN CHAY TOABKO TOTAA, KOT-
2 OHW GLAN COEAWHEHH Bh OAWH'D AKTH Mawmmnanin 30).
JXpyrofi mpumbps: o6menaposnoe mNpapo pazinyYaeTrs,

KaKkbs CaMOCTOATEAbHBIe KOHTPAKTHI, HOK.M‘HRY, ceyiym

3aK1aND. B apesnems NNBRABHOMD npas’k BMBCTO BCBXD
STHX® Kompamon AXA JOCTHRERiA TPeX's PA3AHYHHX'D
NPaRTAYECKNX S WEAell MOoraa cayxnTh TOABKO OAHA HENO-
BOpOTANBaA cXbIKA, Hasupaemad fiducia:XxoTb1b an pAM-
ASHUAD OTAATh CBOIO -BeIb -Ha coxpanenie nin 85 6€3-
BO3Me31HOe N0Jh30BaHie uau Bb 06e3neyenie ncnpasuaro

29) D. 12, 6. de cond. ind, fr. 47,
30) BuocabacTsin npaBxa Owxo xomymeno wbrotopoe ocaabiemie vToro
TpABRIA: NMeperavua MOTAa H He COGYRHATHCA cb Marnmmanied.
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niaTexa A0ATA, OHD AOXKEHD OHJID NEepPeHecTh STY Bems
B> KBHPHTCKYI0O COGCTBEHHOCTD CBOET0 KOHTpareHTa; HO
TaK'b Kak'h OH'h He AMBAS HaMBPeHiA HaBCeria 0CTaBATH
CBOI0 Bemb BB PYKAXh Aeno3uTapa, KOMMOjaTapa HAM
3aKiajoNpHHAMATEId, TO OH'h AONKEeHD OHIB Kakb HH-
6yAb o6esneynTth ce6s BO3BpamEHie BemHu OTH HOBAro
coGCTBEHBMKA, KaKbh CKOpPo 6yxeTh AOCTHrHYTa LBib
CIBAKH; AXA 3TOrO Kb 00papry nepesecenis coGcTBeH-
HOCTH HYXHO 0HJA0 NPHCOEGAMHATH €lle OAMHD aKTh, HO-
CPeACTBOMB KOTOparo HoBui co6cTBeHHHKD 0643bBaICA
CHOBA NMEPEHeCTb Belllb B'b COGCTBEHHOCTh NPEEHAro ed
o6aapateas. 3vp atoro ondcamifs MOXKHO BHABTBH, YTO
fiducia gazexo He COOTBBTCTBOBAalA KHBOMY TOPrOBOMY
o6opory Puma BB pascmatpuBaemnit nepioxs. O6mena-
poiHOE NpaBo MOAOLIAO FOpa3fo 6anxke Kb TpebopaHiaMD
3TOr0 060pOTa, YCTAHOBMBIIN TPH CAMOCTOATEAbHEIE KOH-
TpaKTa, NpAMO NPHCNOCOOJEHHNE Kb TPEMD PasAHYHHMB
npakTnYeckuMd ubaamb. laa Tofl ®e UBiH—AHPLEpeH-
UMpOBanid OTHOMEHiH— o6IeHapoAHOE NPAaBO NPH3HAETD
u ycaosie (conditio), mempnsnasasmeeca XpesHUM'B
IHBUABHHMD NPaBOMb. ITOTH HHCTATYTH Aal’h BO3MOK-
HOCTh OTTBHATH Pa3JuYHHIMD 06pasoMb OAHY H TYke
cABIKY, cABAOBaTEAbHO elle BbpHbe oTneyaTabTh Ha Hell
NPUPOAY KN3HEHHArO OTHOUIEHid.

Haatemes, yTo Ha npuseAeHHHXs NpUMBEpPaxh, KOTO-
* TOpHe 0XBATHBAITD NOYTH BCI HECOMHBHRYIO 061aCTh
o6lieHapOAHATO NpPaBa, MH_AOCTATOYHO ACHO OOHAPYHKHU-
¥ XapaKTEPHCTHYECK YI0 YEPTY 3TOTO mpaBa—cTpeMae-

Hie Kb eCTeCTBEeHHOCTH.
P R S e eem,

Conocrasagda sToTH Nocabanifi pesyabrars ¢b 106H-
THMHU paBbllie, Mb MOKEMh BHPa3NTh colepxanie Bcefi
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uepBoft raaBH Bb CABAYIOMEMD 06meMns Noloxerin: 06-
meHapojHOe NpaBo,cYecTBoBaBuiee A0 KAACCHYECKHX'D
IOPHCTOBD, BOSHHKIO BB NOBCEAHOBHOMD BCEMipHOM®D
TOProsoMs 060pors Puma, n0AD cHALHBAMUME BAidHieMD
rexleHn3Ma, KOTOPHil NpAjais 3TOMY IpABY ero xapak-
TOPHCTHYECKYI0 YepTY—eCTeCTBeHHOCTb.



T'IABA 1L

EcTecTBeHHOE MPABO B KAACCHIECCKOMH
IOPHCIOPYACHIiH.

W3yyag oTpHBER, Bh KOTOPHX'D COXPAHHAOCH AMA HACD
Yuenie KACCHYECKUX'D IOPHCTOBD 00D 06lIEHAPOAHOMD
npas®, ME BOBCE He HAXOAHMD Bb HUX'D TOT0 NOHATIA 06D
3TOM IPAB’, KOTOPOE MH TOABKO YTO YCTaHOBUAH BT Ipe-
Auiyuieit raaps. Mu W'b Bh HAX'> MHOTOBH1HOE
cnsereHie o6uleHAPOAHATO NpaBa Cb €CTECTBEHHKMD (jus
naturale); cnrerenie, B5 “BHcel cTemenu 3aTpyAHso-
mee NOHMMAaHie AOKTPRHH IOPHCKOHCYAbTOBS M BH3BAB-
mee MHOKeCTBO Teopifi, KoTopra nMBAN WBABIO AaTh YAO-
BIETBOPHTEAbHOE OOBACHEHIe Beell COBOKYNMHOCTH HCTOY-
BHKOBD, OTHOCAIMXCA Kb PA3CMaTPUBAGMOMY HAMH BOIN-
pocy. Ouesnano, 4T0 yYenie K1aCCHYECKHXD IOPHCTOBD O
jus gentium copep®uTH He OAMH'D TOALKO 31€MEHTD (NpaK-
TRYeCcKOe 06UleHapoAHOe NpaBo), a ABa, H3h KOTOPHXD
sropofi, no3aakimill .o nossienio ma pumckoil noyss,
ecth yyenie o-eerectsenuons. npaph. Cb nepsuss sxe-
MEHTOMS MH NOSHAKOMHAHCH BB NpeAnAymied raass. Te-
Depb MH AOAXHH HO3HAKOMATBCA CO BTODHMD, TAKKe
B34THMD caMb N0 ce6s, BHE Tofi KomMOmMHaliH, B KOTO-
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PY0 €ro NocTaBHAH Kiacchyeckie wpueru. Mu cynTaens
HeOGXOAMMHMD TAKOe CavMOCTOATeiIbHOEe pa3cMOTphHie
eCcTeCTBeHHAro npasa NOTOMY, Y4TO 3TO AaCTh HaMbh BO3-
MOKHOCTh DpaBHAbHEE ONpeABAHTH OTHOLIEHIE, Bh KOTO-
poe mocTaBieRH 00a 2JeMEHTa Bh YYeHil K1aCCHYeCEHXB
IOPHCTOB'S.

I

CTONTS BB TBCHOH CBA3H Cb TrOCNOACTEOMB CTORYECKOH
0HWBH»%. -91a cBA3b ABOAKaA. Bo NMepBHXE,
H3'b CTOMYECKOfi ©HAOCO®IH pHMCKie OPHCTH 3aHMCTBO-
Baal caMYi0 TeOpilo eCTeCTBeAHAro Npasa; BO BTOPHXE,
3T0 ®UI0COPCKOE NpaBo NoaYyunio s Pans npaktuyeckoe
3HayeHie, 61arojapA TOMY O0TYacTH, YTO cayMa CTORYeCKas
ona10co®ia BoOOL e HaH BEpHEE CTORYecKad 3THKA He OcC-
Tazach Bb OAHON Teopernyeckofl ceeps, a cxbaasach xu-
BOIo npakTryeckofi cuiofi. Kb atnms ABYMB 06cTOATE 18-
CTBaMb IPHGAaBAMD ellle OARO: JOIIeAIllie 10 BACH OTPHIBRH
© B3 COYMHeHill Kiacchy. PHCTOBT He NpeACTaBIIOTH
IbaAbBaro u3a0meHia yyemis O ecTecTBEHHOMD Opaph,
TaK'D YTO 10 HAMD OAHHM'D MH He MOKEeMD MOAYYHThNOAHA-
TO npejcTaBAeHid O B3rAaAB IOPHCTOBD HAa 3TOTH Aper-
MeTh, XOTA N3 HAXD BUAHO,4YTO OCHOBHHA YepPTH yyeHia
3aMMCTBOBAaHH Y CTOMKOBB. Bk aTn 06cTOaTEABCTBA NO-
6y#1a10Ts Bach Npexie Bcero cibaath KpaTkili oyepks
ousocoeckofi cneremn crTomkops. Ob nmoMompbio ero Mu
BOCNOJHMMD B'h HalleMd OpeicraBieHin npo6ban, npex-
cTapafdeMble IOpHANYECKAMA HCTOYHHKAMH, W Aydyme nofi-
MeMb TO BAigHie CTOMIH3MA HA pUMCKOe 061ecTBO, O Ko-
TOPOMD HaM® NpHAETCA TOBOPHTH BB 3T0H rrass..
MIpoussranie cTonyeckofi enaocovin pacranyiocr Ha
4 sska. Havaio ed ornocutea KB 5-MY BBKY OTb OCHO-
BaHig Puma, a nocatsanie roas ed uBBTYmMaro cOCTOAHis
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Ko 2-my B. no P. X. Havasmuco n passusuiuce b I'pe-
nin, ona Guaa Bh NOCABACTBiN Nnepenecena B> PoaNd, rab
nycruia kpsnkie xopun. Ilpn stoms oma noasepriacs
HBKOTOPHMB WSMEBHeHiamb. OTcioAg A4 HACH BO3HHKa-
eTh 3aTpyAHeHie, KaKkofl nepiors A0AKHH Mb n36paTh Jud
cBoero nsioxedia. Taks Kaks cTOMUUSMB MMBETH Add
HACb HHTepech He caMb N0 ce6B, a AU OO CBOEMY
 BAifHiI0 HA pUMCKOe 006mecTBO M Bb 0CPOEHHOCTH HA
PHMCKHX'D I0PMCTORE, TO MH M BO3bMEMD €ro Bb NOCABA-
H1il DepioAb, KOJAa OHD Pa3BHACA HA PUMCKOH MoysB —
Bb AHUB lluuep"’ona, Cenekn, M. Aspeaia, Onukrera n
Ap. I'1aBHBIMD HCTOYHMKOMD HaMb 6YAeTs CAYxHuTb I{u-
1epoHB, TAKh KaKh OHD NOARBE U CHCTeMAaTHYHBe Mpo-
YUX> H310KHID Hayara cronyeckofl emsocoein 3!). Ito
BOPOYEMD He MOMBLIAeTh HAMD O6PAlaThCA W Kb Tpe-
YeCcKuMb CTOMKaMb Bb TBXD CAYYyadxsb, KOria uxsp yye-
Hie 6b110 npuHaTo BH PuMb 6e3s usmbuenis.

XoTa HaWh OYepKh GYAeTH KPaTOKb, ME BCe TAKH
KOCHeMCA Bb HeMDb BCBX1L MYHKTOBB, KOTOpbHE MOrYTb
GpocnTh CBBTH HA YYeHie OPHCTOBB O €CTECTBEHHOMB
npasb. CHayala Mb B3A0&UMD 06l ie sTAYECKie NPHALHK-
AH CTOHKOBB, a 3a TBMD nepefireMd K1 nonatio 06n
06111e4e10BBYECKOMD COI03E, eCTeCTBEHHOMS NPABE, ero
cBoficTBaXb, OCHOBHHXD NpaBHiaXbh, CPEACTBAXD €ro
pacuosHaBaHis M ero OTHOWEHiH Kb MOAOKATEABHOMY
" npaBy 32),

81) Taapunia coymHenia ero, ormocamiasca cwaa, cyts: «De finibus bo-
norum et malorums, <De officiis», <De republica» a <le legibus».

82) Ilocobiens nps msiomenin yuenin c}onxoxb RaMb HOCAymidn cabaylo-
Wi coumBeHin: Uberweg — Grundrisz der Geschichte der Philosophie;
.Voigt—Das jus naturale etc. 1. (_oq'epn Puaocodernxs cretens); Lecky—
Sittengeschichte Europas von Augustus bis auf Karl den Grossen (mepe-
Bess cb anrsiicraro Jolowicz). Leipz. u. Heid. 1870. L. 2-a ra.; Schaaff
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Ilo yyeBio cTOEKOBD Bech Miph cOCTOBTD B3 ABYXS
9XeMEHTOBS: MaTepin B cHin, Marepia cama no ce6s He-
noAsnxHa u Gesvopmenna. Ho eio xpmxers, npHAaeTs

| elf 2opMy, ynpasagers AyxoBnas cHia, nau naaye Bors.
9ro otnomenie Bora K1 Mmartepiu, mam, 4Td TOXe, KB
NpUpOAS NMpoABAZeTCA TaKHME o6pasoms: bort npomm-
KaeTb BCIO DPHPOAY, BCerxa NPHCYTCTBYeTHh BO BCBXB
yactax® ed Ons ycramoBaders Bb Heft mOpAROKET Mo
H3BBCTHOMY 3aKOHY, KOTOpHfi ecTb WPOAYKTH ero pa-
3yMa. ITOTD 3aKOH'B, Kakb npueymift Bory, Busers ¢v
HEMD OPOHUKAETD BCIO NPHPOAY M NOTOMY HasWBaeTcs
3aKOHOM'> NPHPOAH, HIH €CTECTBEHHHMD 33),

Ecrecrsennnfi sakoms, cMotpa mo Ttomy, Bb Kaxoh
o6iacTn O NpoABAFeTCH, GHBAETD 3aKOHOMD &M3RMYe-
CKHMB, JOTHYECKHMD UAH STHYECKHMD. "Hacs maTepecy-
e nocasanifi. Ous npemncnsaen AI0AAMD, YTO AONX-
HO ABAaTh H OTD Yero BO3AEPXKHBATBCA, HAYYAETDH pas-
anyath 106po ors 31a. IlosToMy cToMKR cBOe mepsoe
OCHOBHOE BTHYECKOe NPABHAO BHPAKAITH TAKD. KHBH
COTAaCHO ¢'b 3aKOHOMD NPHPOAH, HAH NPOCTO—COTIACHO
cb npupopofi 3¢). Takums 06pa3oMs MW BHAUMB, YT0
CTOWKH NPHHAAXEXATD KD 6€3YCIOBHHMT MOPAXHCTAM®:
OHM PeKOMEHAYIOTH NPABHIO EXM3HH He OTOMY, YTO OHO
BeleTs Kb 6iaxeHCTBY, a NOTOMY, YTO OHO €CTh Ipek-
nucanie Boxecrsa, wan BHCmAro pasyma.

Gratama—Dissertatio juridica inauguralis qua exponuntur M. Tullii Ci-
ceronis philosophiae de jure, civitate et imperio principia. Groningae.
1827; Unuepans—Heropia moxmrmuecruxs yuemi. . I.

) Cic. De natara deorum. IL 11, 13, 14, 17, 30, 31. Hss sruxs
wkers tanme BEAMo, uto Imnepons cxoo matura yuorpebasers Bb 0XN-
HAROBOND cMHCIB cb cxoBoMd Bors, T. 6. mpEpoAa SBAReTCH Y Hro pa-
synnol cniol, ynpasxawmell Bcexzennom.

) Voigt. Jus naturale I. crp. 133—136, 138.
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Ho Eaks Xe 4eA0BBK'D MOEETD NO3HATH 3TOTH 3aKOND
npapoas? €1 momompbio CBOEro 31paBaro pasyma. 910
BTOpOE€ OCHOBHOE NpaBNA0 CTOMKOBS. Bceolmlit ecre-
cTBeBHHH 3aKOHD NPOHBKAETH BCIO NpUpory, cibroBa-
TEAbHO H Y€A0BBKa, Kak'h YacTh Npapoix. On's HAXOANTH
¢BO€ chiaiuime BB Ay YeioBBKa, WMeHHO BB ToH esn
yacTy, KOTopas HaswBaerca pasymoms. Ilo yweniio uB-
KOTOPHX'D CTOMKOBD (I'peYecKHX'h), pasymd yeiopbye-
ckift B nayaas nopo6ens uncrofl, Heucnmcannoft J0CKE.
Ho nocrenenno B: HeMD HAYMHAWTH OTHEYaTABBATHCA
o6pa3sH, Kakb OH MeXaHHYeCKie OTTHCKH, BCero cyme-
CTBYIOIIAr0 BB MipB HPABCTBEHHOM® M PHM3NYECKOMS.
OTH OTTHCKH CAYX8TH OCHOBaHieMD Aif mpeAcraBieHift
yesopbka. TaknMs o6pasoms, ecan 4e10BEKD 061a18eTH
310pOBHMD PA3YMOME, OHD MOXETh HMBTh NpPAaBHABHOE
npeAcTaBieHie O NPHPOXE, a BMBCTE Cb TBMB H O 38KO-
BB, YNPaBAglOMeMs €10, CABA0BATEAbHO N O 3AKOHB 3TH-
yeckoms 3%). Ilnnepon®s BB 2TOMB NYHKTH OTCTYHaeT®
OTD YYeRif rpeyecknxs cTonkosb. OH'B Noxaraers, Y10
3HaHie 3aKOHA NPHPOAH BL OCHOBHHX'L CBOHXD Y€PTax’
NPHPOXACHO YeAOBBKY; HO SBAKOMCTSO Ch HAMD BO
BCBX'> NOAPOGHOCTAX'D MOKETD GHTH NPioGPBTEHO TOAb-
KO YCepAHHMT H3YyYeHieMD ero 3¢).

35) Voigt. Taus me crp. 137.

36) Voigt. Tams =me crp. 181. not. 2b50; 187. not. 266. Mu mnoromy
yooMSRYAR SABCH 0 CPEACTBAXD, ROTOPHSA pPOROMEHAOBAIE CTOHRE AJ8 HO-
SHaBi# @CTECTBEHRAro 3aK0RHA, 9TO BNOCABACTBIM HaMB NpHAETCH TOBOPHTH
0 cpeAcTBAXH, Ch NOMOMLI NOTOPHXD DHMCKie WDHCTH OTEPHBAJH Npama-
Ja @CTECTBOHRAF0 DPABA: CDABNRBAA NpieMH CTOBROB: H WPNCTOBD, M
Gyaems mubrp caysali yOBamrbcs, xaxn pEMcEie HpECTH, ycBoBBa: cebd
" 0CHOBEME DpEENEDH CTONDESMA, chywbim Bmpaborars CaMOCTOATEILANO,
6oxbe mA0XOTBOPEHE upieMm Aid UPHIOMOHid STEXD NPMENENOBS BB 00sa-
¢TH UpaBa.
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lloznanie ecrecrsensaro sTuyeckaro 3akoma H4eao-
BBK'D AONMEHD HAYATh €D M3YueHia csoel coborBenHolt
npupos. Kakosn ke cylecrBeHmHA 4YepT 4esoBbie-
ckofi.mpupoan? -Uea0B5KE €OCTOMTD M3D THAA M AYHIH.
B ayms BB cBOI0 0OYepeab pasanyaoTCa ABB YaCTH: YYB-
cTBa (sensus), T. €. ¢HOCOGHOCTb BOCOPHHHMATDL BIlEYaT-
ABHIE WOCPeACTBOMB BUBWHMXD OPrAHOBDL, M PAYMbH
(ratio). UyBcTsa Yy Hach 06U CT KHBOTHNMH; Pa3yMb
Ke COCTaBAAETH MCKIOYHTeAbHOE AOCTOAHie ueJoBBKa.
Pasym® ectb BHCIIAA CTOpPOHA YeloBbyeckoll mpapoiH,
NO3TOMY Ha €ro pa3putie YeroBBKD A0MKeHD oO6pamiaTh
IpeEMyIlecTBEHHOe BHHUMaHie 37).

910 mocabiHee HOAOEeHie ]_lmxepoua 0 NpPeBOCXOA-
CTBB pasyMa Haih 4YBCTBaMH GHJAO BHCKA3bBaEMO ApY-
THMH CTOMKAMH TOPa3f0 pB3ue, W H3L HEro GHIO cABIa-
HO OYeHb BamHoOe 3aKiloyenie. Mu yike Bwile 3aMbTHAH,
4TO0, N0 YYeHil0 CTOMKOBB, PasyMb CIYKHTH YelOBBKY
CPeACTBOMD K'b O3HAHII0 €CTECTBEHHATO 3aKOHA, & TaKDb
KaKb 5TOTH 3aKOHD AOMKEHD OHTb 114 Yel0BBEKa NPasH-
10MB KH3HH, TO OTCI0AA OHH 3aK10YalH, YTO YeAOBBKD

Bb cBOefl KH3HH LOAKEH PYKOBOAMTHCA TOABKO YKasa-
nigMn pasyma, CABAOBATEIbHO OHb AOLKEHD GHTh TAYXD
Kb I'010CY KaKoro 6m TO HH 6ni0 yyBcTBa. UyBersa omn
cynTain 0co6aro poja 60aB3HbI0.

910 o6mee npasuio (0AHO M3 OCHOBHHXD BDb CTOH-
yeckofl sTuKE) umBeTs A1d Hach 0coOull nATEpECD, KaKkD
310 6yAeTs BuAHO BmocibAcTBin. [losTomy mu npnse-
AeMDb HBCKOAbKO YaCTHHXD fpHAokeHifi ero, Bb KoTO-
PHXB BHACHAETCA ero HoTHHHHI cMbcab. Ceneka cpa-

s7) Cic. de Finib. ¥, 12, 34; 13, 36; 21, 59. Tusc. disput. II, 21, 47.
De natura deor, 11, 12, 34. De off. I, 4, 11. De leg. I, 9, 26. Cps.
Voigt. Jus nat. I. crp. 181. wnot. 250.
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BHHBAETH MHIOCTb Cb MATKOCepieyieMsb: mepByio OHB
CYNTAETH OXHOW M3 BHCIINXD Jo6poxbreeft, sropyo—
caa6octbio. ,Mu10CTH, TOBOPHTD OH'B, €CTH BAKIOHHOCTh
OuTh MATKAMD BB Haka3amin. OHa ecTh cMAryemie, Ko-
TOpOe NOHWKAaeTh 3acIyxeHHOe HaKasamie, oma ecTh
TPOTHBYNOJOKHOCTh HKECTOKOCTH, KOTOpas ecTh HHYTO
WHOe, KAaKD XecTKOCTh Bb Rakasanmiu. Marrocepaeuie
CTOMTH Kb MHAOCTH B TAKOM e OTHOMEHIH, KAk’ CYye-
BBpie Kb peanrin. OHo "ecTh HexoCTaTOKD Meakofi Ay-
mH, KOTOpad TepAeTh TBEPAOCTh NPH BHAB YYEHXD
crpajaniil. MuzocTs ecTh akT® pascyxiemis, a MArKo-
cepaevie mbmaets pascyxienio. Markocepaeyie cMoT-
PUT: He Ha OCHOBaHie BEImH, & HA COCTOAHie; MHIOCTB’
onnpaercAd Ha pasymb. Markocepaeyie ecrs cmymenie
Aymnu npu BuxB yymaro crpaxania. Myapuii xe ne cuy-
maerca. Ero fyma scna,u RHYTO HE MOKETD NOMPaYHTh
ee“. ,Onb 6y1eTs ocywars ciessl ApYTHX'b, HO He Tpo-
1uBaTh CBOH BMBCTB Ch HEMH; OHB acTh PYKY morep-
nBBUIEMY KpYyIIeHie, npiloTh M3rHAHHAKY, CBOI JenTy
Hyxjaiomemycd.... [Iraayyme#t marepn oH® BO3BpaTHT®

CHHA, CHUMETH Ch HETO I'BIH N OCBOGOAHTS: OTE: 604 CB
AMKHMH 3B5pAMY; OHD MOXOPOHUTD THAO MPECTYNHHKA.
Ho Bce 3o ons 6yaers ABIaTh CO CHOKORHUMD LY XOMB,
cb Hen3MBbHMBmMUMcA JnuOMB. Taknmb 06pasoms MyA-
pufl He 6ypeTs MArKOCEpAeYeHs, HO OH'B BCeria 6ylers
TOTOBh ABATHCA HA MOMOILb, HA YCAYTY, AAd MOANEPKRKH
APYrux® m o6maro 6iara, B KOTOPOMD OHB KamAOMY
AacTh MOA06AONLYI0 eMY YacTb.... OHD He MOTYNHTD CBO-
uX'b oyeit u me cmyTuTca Aymo#t npm Buxb corpaxianu-
HA HCXY)aiaro ¥ Bb J0XMOThAX'D WAH CTAPHKA, ONHApaio-
marocd Ha KOCTHAB, HO OHBL GYAETH CAYEHTh KAXAOMY
rocroiinomMy 4yesoBBKY, a Ha ®aikaro 6yaers, Nopo6HO

3
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6oramMs, B3HPATh MEHAOCTHBO.... TO1bKO caabue riasa na-
HOAHAIOTCA ClesaMH Npn BHAS rHOABHXT riass ppyra-
ro, TOYHO TaKXe, KaKh He BeCea0CTh, a G0NBSHEeHHOCTh
3acTaBideTh CMBATLCA TaMb, FAS CMBIOTCHA, H ApaTh ce-

- 6B poTs TaMb, rAB BCH 3BBATE" 38),

e

Pasymy Yei108BYeCKOMY NpPHPOEAEHH YOTHpPE OCHOB-
HHA CNOCOGHOCTH: CTPEMAEHie Kb MCTHHB, CTpeMiemie .
Kb 00eXNATII0, OCHOBAHHOE HA WpHpPOEKAEHHOH Al06BR
kb aoaams (Cic. Rep. 1, 1. Leg. I, 15, 43), erpemaenie
Kb HE3aBHCHMOCTH U HAKOHEWD CTPEMJAEHie Kb MpeKpac-
HOMY u npuctofinomy %), Yer0BBEDL MOXETH COBepmIEH-
CTBOBATb 3TH CIOCOGHOCTH pasyma u, AOCTHTrad Bucmef
€TelleHH X COBEPIMeHCTBa, ORD NPAGIHEKAETCA K BHC-
memy pasymy (ratio summa, recta 49).

Uro6u 6uTh XOGPOABTEAbHHMD, T. €. YTOGH ocyme-
CTBAATh TPe6OBaHid HPABCTBEHHATO HAeala, Heo6X0 MO
KHTb COrAaCHO ONHCAHHHMD OCHOBHHMD YepTaMb Yero-
Bbyeckofi npapoan. Yea0BBKY HEA0CTATOYHO MO3HABATH
CBOI0 NPHPOLY, OHD XOAKEHD OCYIECTBAATL NO3HABae-
moe Bb coeli ybiicTeuTeapnolt xu3un 4!). BHyTpennee
HACTpoeHie Yye10BBKa camo no ce6b He MMBIO 3HaYeHid

38) Lecky Sittengeschichte Europas. I. 171—174. 310 cyposoe yue-
mie OnJi0 sRaumTeIbHO cwardeno mnosyRbEmEME cToBRaMB, Eambs MH 001
5TOMS cRameMD EEZe. 31Bch Mo saMBTEMD TOXbRO, 9TO CMATUeHie 9TO OT-
HOCHTCH HMEHHO Kb TOMY BpeMEHH, ROTA4 CTOHUESMB CTalb OEASKIBATH
CHIBHO® BJifRie HA EJACCHYECKYH WPHCHPYAERUIN.

39) Cic. off I, 4. Voigt. 1. 183,

40) Cw. Schaaff Gratama yr. cou. crp. 60. Voigt. I. 187. 188,

41) Cic. Rep. I, 2: Nec vero habere virtutem satis est, quasi artem
aliquam, nisi utare. Etsi ars quidem, quum ea non utare, scientia ta-
men ipsa teneri potest; virtus in usu sui tota posita est.—De off. I
43, 153:... Cognitio contemplatioque naturae manca quodammodo atque
inchoata sit, si nulla actio rerum consequatur.
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BB F1a3ax’s CTOHROBS. lcxox4 uss Takoro momaria o no-
6poxbTean, CTONKH NOCTOAHHO DPEKOMEHAOBAAM CBOMMD
nocabAOBaTeAAMD TpPHAMMATH ABATEAbHOE YuyacTie BB
- rocyaapersesnoft xkuasn. Koraa llannit maapmifi maaro-
Baaca cToHKY Epepary, 4T0 3amATia mO AOMEHOCTH He
0CTaBAAIOT> €MY BPEMEHH 111 $HIOCOPCKAX'h 3amATifi,
10 EBOpars 0TBBYaLBE €My, YTO rocyjlapCTBeHHas Aba-
TeAbHOCTb COCTaBiieTh BaxumbAmMYyo vacTs ouaocosin,
TaKb Kakbh STHMB NYTeMb BOSMOKHO OCYIieCTBAeHie
NpUHINNOBD cToRuu3Ma 42). ITo roit e npuuuns u Iln-
IlepOHD CMOTPHTH HA PHAOCOPII0 HG KaKh HA CPEACTBO
TOAbKO Kb NOSHAaHii0 NPAPOAN, HO Kakd HA CAXY, NOMO-
rapmyio Ye10BBKY OHTb A006pOABTEAbHHMD 43).

Mu ofpamaemt BHEMaHie YUTATeAd HAa 5TO MOHATie
CTOHKOBD 0 A06porbTean, PaBHO KaKh M Ha HXD YyeHie
0 rocnopcTsb pasyMa HaAh YYBCTBaMA: KakK’b MH YBH-
AUMD HHXE, STHMD ABYMB XapAKTepPHCTHYECKUMD dep-
TaM'h CTOMLHW3MD OWJDb 0043aHDL CBOEI0 PACHPOCTPAHEH-
HOCTBIO B PUMCKOMDB 06mecTss.

Otb 06WNXD STHYECKHX'D NPHHUMIOBD NEPEXOAHMD
Kb YYeHilo cronkoss o npass. Mu Buabam, uro Ilnue-
_poHE, BB yHCAB cmocoGmocrefi yeloBbuecKaro pasyma

pasimyaeTs cTpemienie yeroBLKa Kb o0memutiio, OCHO-
BHBalollleeca Ba BpOXACHHONl eMy 1106BH K1 ce6B mo-
106ruMb. OcymecrBienie 3TOf .cnocoGHOCTH .pasyMa
cocTaBigeTh OAHY H3D A06poabTesedt, KoTopywo Hnue-
POHS HA3HBAETH OGMMMD HMEHEMT — cnpaBejinBoCTh
(justitia). Ota p06popBTesr mMBeTs Kakb OW ABB CTO-"
POHH: OjHa— cNpaBexanBocTh, justitia B TECHOMD CMH-

42) Lecky Sittengeschichte Europas. I. erp. 183.
43) Cic. De Leg. I, 22, 59 u 60.

3.
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cxB, ipyraa — Gxaropsanie, beneficentia. Cnpasexsn-
BOCTh B'b TECHOMB CMHCAB COCTOMTH BB TOM®B, UTO MH
ce6a aio6umb He Goabe APYrux’®, YBaKaeMt  YYKYH
AWYHOCTH W YYKOE UMYIECTBO, He YBEAHYHBAEMH CBO-
WX BHTOAS HACYETH BHTOAB APYraro; sT0 OTpHIaTelb-
Had CTOPOHA OTHOWIEHiA Kb AOAAMDB, KOTOpas MOKETH
6HTb BHPaKEHA NPABNAOMD: Bo3Aal KaxkioMy cBoe (suum
cuique tribuere). Baaroxbanie xe, beneficentia, cocronts
BB IOAOKATEALAOMS COXBRCTBIN Gaaronoayuiio Apyraxs,
AAf ocymecTBAeHiA sTo#ft cTOpORW xobpoxrsrTeanm uero-
BBKD 10AKEHD DPYKOBOAMTLCA TNPABHAOMD, 4YTO ,HHYTO
4er0BLYECKOe eMy He YYEA0“, T. e., 4TO BCB HYRKAH H
ParoCTH APYTHX'D Al0Aell cOCTABAAOTS AAd HEro KWBOfH
WHTEpeCh, KOTOPOMY OHb FOTOBS coxbficTBoBars 44). Or-
cioja BHAHO, YTO CIPABEAAMBOCTb, KOTOPAA A0A%EHA OHITH

npunHIENOMS NpaBa,ylnnepouna, KaKD M Y BCEXD ApeB-

HUX'B ®UAOCOPOBDH, IOHMMAETCA TaK's NMIMPOKO, YTO 3a-

XBaTHBAETH 061aCTh HPABCTBEHHOCTH. IT0 cMEuIeHie

ABYX'® oGaacrell 0TpasWioch ¥ HA YYEHiAXD> KAaccHy.

iopucToRs. Bipoyems owo WMBIO TY XOpomyio CTOpo-

POHY, YTO XWBBE NOAAEPXEAXO B ITAXD NOCABAHUXD

co3nanie 0 TbCHOM cBA3M MpaBa Cb HPABCTBEHHOCTHIO W
BHYNIWAO WMD HE Mal0 BO3BHUIEHHWX'D BO33pBHiA Ha

OPHIMYECKiA OTHOMENIA *5).

PascMoTpbaRad HaMH-c0CO6HOCTb YeA0BEYECKAro pa-
3yMa ¥ COOTBBTCTBYOman e#i Ao6poabTeab clipaBestl-
Boctn paam llmuepony ocmosanie pascmarpmBaTh yexo-
BBYECTBO KaKb eAHHOe baoe. OHD pa3cykAaeTs TAKHMD

44) Schaaff Gratama. crp. 37. Voigt. 1. 190.
45) Cu. 005 stows Laferritre De [I’influence du stoicisme sur la
doctrine des jurisconsultes Romains. Paris. 1860.



37

o6pasoMt. Y BcEXD Aiopell oauBaKkosaa mpupopa, oxu-
HaKoBHA pasyms M jame OXMHAKOBOE CPEACTBO BHpa-
XaTbh CBOM MHCIH, T. €. cnoco6Hocth ptun. Cabrosa-
TeAbHO BCBMD JIONAMD OAHHAKOBO Npucyma 2i0060Bb Kb
ce6 n0A0GHNMD M BHTEKaIIee OTCIOAA CTpeMieHie Kb
o6uiexntio. Baarosapa sTomy cpofictey ueaosbyeckoft
NPHPOAR MEEAY BCBMY AI0AbMH, KUBYIIHMH Ha 3eMaB,
€CTECTBEHHO YCTaHOBAZETCA OAWHD 06IleyeaoBBYeckilt
co103Bb (societas hominum) 48).

~~IT0 yyenie 06b o6 eye10BLYeCKOMD €003 npnnau-
aexuTd He oanomy Ilmuepony. Ouo 3ammcTBoBaHO MMD
n3db rpeveckofi enaocoein, B KoTopofi oHO BB nepsHii
past Ona0 BricKa3ano COKpaToOMD M 3aTBMB PR3BUBAEMO
TOYTH BCEMHU MOCABAYOINME oHAOCOPaMu 47). Pamckie
CTOMKH 32HEMAKTCA HM'D OYEHb YCEPAHO: MO CIpPaBerIH-
BOMY 3aMByamiio JokkW, omm kakn 6yiTo crapawrcs
3THM'B yqemem'b 3arAajuTh MPAYHMA MOCABACTBIA APY-
raro cBoero yYeHia—o nojaBidiueMs TFOCHNOACTBE pa-
syMa Haib uyyBcTBamu. CeHeKa BB OAHOMD M3 CBOHXD
nucems (XCV) roBoputs: ,MH CyTh YJEeHH BeIMRAro Th-
aa. Ilpupoaa cosxaza Hach POACTBEHHHMHE APYT's APYTY,
160 npousBela HACh W3 OAHOTO M TOTO ke DIEMEHTa B
aaa oauofi n rofl me uban. Ona BIOKHIA BB HACH B3a-
MMHY 0 21060Bb, CTpeMaeBie Kb 06mMenilo # YYBCTBO CHpa-
BEAANBOCTH; €4 NPaBHAO I'AACATD, YTO NPHYHHATH BPeAth
XYy#ke, Y5MDb TepnBTh ero, W €A BAACTHI0 PYKH Halin
npeAHa3HAYEHH 134 NOMOmA..... O6mecTBo Halie H0A0G-
HO KaMeHHOMY CBOAY, KoTopmii pymmica O, ecanOn
OTABAbHHE KaMHH ero He NOAAePEHBaIR APYIb APY-

4¢) Schaaff Gratama crp. 34. 3b. Voigt. I. crp. 240.
47) Voigt. 1. 237.
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ra“ 48). Bp apyroms muchMB (XXXI) Cenera roso-
PHTD: ,YTO TAKOe PHMCKifi BCaiHHKDB, BOJBHOOTHYINEH-
unfi, pa61? Hassanig, nopoxienmus decroariobiems
HecHpaBeAsnBOCTbIO®. DNMKTETs TOBOPHAB: ,TH TpamAa-
HHH'D U YacTh Mipa.... OG43aHHOCTh TpamAaHHHA COCTO-
HTH B'b TOMB, YTOGH HH B'b Y€MD He OTABAATL CBOEr0 HH-
Tepeca OTh HHTEpeca APYTHXB,N0A00HO TOMY, Kakh Py~
Ka MAH HOra, ecAHOH OHHM 00Aajaid pasymMoMd H NOHH-
Mald 3aKOH'S HPAPOAH, He cAbiaiH OH W He MOxKesasd OH
gnvero, 4td 6n He cTOAX0 B> Kakofi HMGYAb CBA3M CD
ocraibEMDB TBAOMB“ 49). mnepaTops Mapks Aspeasiit
uomeadb enle parbe BB onpeAbieHin xapakrepa OTHOmE-
Hil Mexpy yienaMn obmeyexopByeckaro cowosa. [lo ero
YUeHii0 Bce 4e10BB4eCTBO COCTABAAETs GAHHOE rocyiap-
CTBO, Kb KOTOPOMY OTABABHHA rocyiapcTsa OTHOCATCA,
Kaks oTABabHNA cembd. Haman# 4eaoBBED ecTh YieHD
3TOrO0 BeAHKAro ubiaro M, Kak’s Takosofl, oHs 0043aRD
coxbiicrsoBare o6memy Gaary. Mapks Aspesii npes-
OHCHBaETH 11060Bb Kb GanEHEMY, Jaxe ecanOn OHD OHAT
spars Hams. [Ipo ce6a mMmepaTops roOBOpHAD. ,KaKD
Antonnns, 8 rpaxpamves Puma, KaKbs 4ei0BBRD — #
rpaxjiaHAnD BceleBHOH® 50).

O6meyveaosbyeckifi co03s, KaKb> ecTecTBEHHO HCTE-
Kaomifi u3® Yexopbyeckol mpmpoiH, HAXOANTCA HOAB
ylpaBieRieND TOrO me caMaro 3aKOHAa NPHPOAM, KOTO-
puit ynpasagers BCEMD MipOMs B HMCXOAUTH OTH BHC-
"iaro, Goxecrsennaro pasyma. CoBOKYmHOCTh mpeamm-
caniff ororo ecrecTBeHEaro 8SaxoHa, oupeABASIONIHX D

48) Voigt. I. 248.
49) Lecky. Sittengeschichte. I crp. 220.
%0) Voigt. 1. 248.
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oTHOmeRigd Joxeli Mexiy cofoi, HasHBaeTcs ecre-
CTBeHHHMBbUpaBoMB (jus naturale) 51).

W31 sroro nomatia o ecrecTBeHHOMD HpaBB caMu co-
6oii BHTeRaI0TH €ro cymecTBeHnuA cBoficTsa: 1, oHo oc-
TaeTCA HeM3MBHHHMH BO BCH BpeMeHa, 60 yCTaHOBAEHO
He 4eJ0BBYECKHM'h NPON3BOIOMD, & BHCHIHMD Pa3yMOM’b,
uad boroms; 2, kaks npUMBHAMOE KO BCBMT JIOAAMD, OHO
npumbHAeTCd ¥ BO BCEX'H rocyaapcrsaxs. EcrectBen-
HOe mpaso, N0 BO33pBHIIO CTOMKOBB, 6HIO 06mE TOJb-
KO OAHUWMD XI0ASMD; OHH He paspbidin MHBHIA wbKoTo-
PHXD APYTHX'B ®HI0CO20BD, NPH3HABABIIAX'S €CTECTBEH-
HOe 1paBo, ofmee AAAMB Cb XUBOTHHMH 52). Uro ka-°
caeTcd 10 CPEeACTB'h pacno3HaBaHif NpaBHID ecTecTBeH-
Haro npasa,To OHA CYTb Th #%e,KaKb ¥ CpeACTBa HO3HABA-
Hig BoOOmE 3aKOHA NPUPOAH, TAKD KAK'L €CTECTBEHHOE
npaBo ecTh yYacTh sTOro mocabruaro. O mosmasaminm xe
3aKOHA NPUPOXH 6HAO YKe CKa3aHO HAMA.

OcHOBHHA NpaBRIa eCTeCTBEHHAro mpaa, Kaxs HXG
onpexme'r'b Tuuepons, cyTs casryomia: 1) He Bpeiu
ApYroMy, ecag OH'b CaMh He HAPYIIAAD TBOErO Hpasa
(ne cui quis noceat, nisi lacessitus injuria). dro mpa-
BAA0 Ilullepons WOBHAMMOMY OTHOCHTH TOIbKO Kb AHY-
HHMB TpaBawb, 4 He Kb HMYIMeECTBeHHHMDB, Kakb 00b

51) Voigt.I. 191. Cic. De Leg. I. 6: Nunc juris principia videamus.
Jgitur doctissimis viris proficisci placuit a lege: haud scio, an recte,
si modo, ut iidem definiunt, lex est ratio summa insita in natura,
.quae jubet ea, quae facienda sunt, prohibetque contraria. Eadem ratio
quum est in hominis mente confirmata et confecta, lex est. Itaque ar-
bitrantur, prudentiam esse legem, cujus ea vis sit, ut recte facere ju-
beat, vetet delinquere.....a lege ducendum est juris exordium: ea est
enim naturae vis, ea mens ratioque prudentis; ea juris atque injuriae
Tegula.

52) Voigt. 1. 192,
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3TOMD MOKHO CYAHTH NO CpPaBHEHil0 CO BTOPHMb NpaBh-
A0MD. _

2) O6mHMD M YaCTHHMD HMYIlECTBOMD NOAb3Yyiica
coo6pa3Ho ¢b Ha3HayeHieMb TOro M Apyraro (ut com-
munibus utatur pro communibus, privatis ut suis), 7. e.
oﬁmﬁiﬁfunymecnou'b uouayﬁca TaKb, 4TOGH H APY-
rie uMBaE B HEMD CBOIO 10110; YACTHHMD Ke HMYIle-
CTBOMD MOAb3Yfica HCKAOYHTEAbHO, €CAH OHO NPHHAAAE-
EHUTDH Te0B, HO He NpuKacafica Kb MMYIECTBY ApYraro.

3) Jioan A0XKHH XOCTAaBAATHL APYI'B APYI'Y BCHAKAro

| poAa mOAb3y, cTapadcb ABJaTb APYIHXD YYaCTHHKAMH
Bb TAKHX'D BHIOJ8Xb, KOTOPHA MOTYTbH OHTb ABIMMH.
910 npasuio Ilunepons ocHoBHBaeTs HAa TOMB COOGpa-
meHiH, YT0 BCH SeMHHa Gaara cosjaHu A1 aogefl, a
Ai0fH ApPYrDb A4a Apyra. OcHoBamieMd 244 BCEXD OTHO-
_WeHi# sTOro poaa AoikHA CAYHHTH A0GPOCOBBCTHOCTDH
(fides), TBepaocTh Bb cBoemdb ca0Bb (dictorum conven-
torumqne constantia et veritas) 53).

B 3akaouenie pada Hach He Oe3BHHTEPECHO Pa3CcMOT-
PBTH BONpPOCH: Bb KaKkoe OTHOMEHie CTaBHAM CTOMKH
ecrecTBeHnoe npapo Kb NoioxuteabHomy? JApesnbiimie
CTOHKH, rpeyecKie, NOBHANMOMY HE NOABEprainm 3TOTD
BONPOCH OO6CTOATEAbHOMY pa3CMOTPBHiIO, TaKbh KakKb
OHM, N0 NPUMBPY NPOYHXD TpPEYECKHXD &HIOCOLOBD,
He ABJalX MNONHTOKD AaTh cBoell Teopin npakTuyeckoe
npusoxenie. Uro xacaerca xolluuepousa, T0 X014 BHpa-
EeHia ero 00 5STOMB npeAMeTH Ja1eKo He OnpeAbJeHHH,

. OAHAKO MH Cb AOCTaTOYHOH# AOCTOBBPHOCTHIO MOKEMD

OPUATE KB CABAYKIAMD 38KAYEHIAMD: B TEOPid OHB .

TOTO MH‘BHi&, YTO €CTECTBEHHOEe NpaB0 AO0MKHO NO0Ab3O-

88) Cic. De off. I. 7. Schaaf Gratama 46—48.
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BaThCA 0€3YCIOBHHMD NpumEHeHieMb, YTO NOIQKHTOML-
HOe NpPaBO Kakiaro rocyAapcTsa AOAKHO MMBTb CHAY
UMb TOTA3, KOTAA OHO He NPOTHBOPBYATH LPABY ecTe-
crsennomy 54). Ho 810 6H10 TOAbKO TEOpeTHYECKOE BO3-
spsuie llunepona. Kaks yesosbkn, Bpamasmifica no-
CTOAHHO Bb NPAKTHYECKUX'D COEPAXT HHSHH, OHD OYeHb
X0powo BHABAB, YTO €ro BpeMa elle He CO3PBAO Axd
TOr0, 4TOON MOKHO OBJAO Cb YCNBXOMb HONHTATHCA NO-
Tpe6oBaTh 44 eCTeCTBEHHAro NpaBa Bb ABACTBHTEADb-
Hofl npakTnyecko#t xu3HU TaKofi ke 06a3aTeAbHON CHAN,
KaKb W AJd NMOJOKNTOAbHATO, LUBHAbHArO Npasa: oblie-
CTBO ellle He NPONATaioCh HAeAMU IpeyecKolt eniocoviu,
U IOpHCIp YAEHLiA, XOT4 4 3HAKOMaA cb Y4eHiems o ecre-
CTBEHHOMb NpaBh, He Abaaja OAHAKO B3> HEro euie no-
YTH HAKAKOTO MpaKTHYeCKaro npumbuesia 55). ITums u
o6bacuaerca, novyemy Illnuepousn, rosopa Bb OAHOMD
mBers o 60abumiell 0643aTeabHOCTA ecTeCTBEHHAro npasa
CPaBHHTEAbHO Cb LHMBHIbHNMB, Bb APYFOMb UHPAMO ro-
BOPHUTD, YTO €CTECTBEHHOE NPABO Bb €ro Bpema He NOAb-
3yercd 3HaYyeHieMb MOAOKHTEAbHAro npasa 56).

Oanako Heib3s ckasaTh, 4ro6n Ilnuepons ne npusna-
Balb 33 -€CTECTBEHHHMh NPaBOMh HMKAKOro mpakTuye-
ckaro 3uayenis. QH'b CYUATAND €70 MATEPhAILHHMD HCTOY-
HHKOMb nommmeunam npasa T. €. HCTOYHUKOMB, H3'b
KOTOPAro sTo NocABAHEE Yepnalo coiepmaHie MHOTHXD
cBonxb npasusb. [lostoMy ecrecrsensoe NMpaBo MOrio /

CAYEHTh CPEACTBOMD Kb HCTOIKOBAHil0 STHXD npa-
BHAD 57).—

84) Cic. Leg. ]I, b, 11 & 13; 6, 14.
5) Cu. Voigt. Jus nat. I § 43,

56) Inv. 11, 22, 67.

%7) De Invent, lI, 53, 160; 22, 67.
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[locat sTOr0 KpaTRaro oyepka CTOHYeckaro YueHis
nepexoAUMD Kb Y4YeHil0 CaMHX'h KAACCHYECKUX'H MOpH-
cT0oBD 0 ecrectBeBHOMD npasb. Msiomenie ero (yme
caMo no ce6b) GyreTt BBH TOKe BpeMa CAYEATh LOKa-
3aTeIbCTBOMb TOr0, YTO OHO 33HMCTBOBAHO IPHCTAMH Y
cTonkopb. ExBaim HYXHO MHOro pacnpocTpPaHATHCA O
TOMD, YTO OTABALHHA YACTH 3TOTO Y4YeHia 6YAyTH 3aum-
CTBOBAHH Y PA3JHYHHXD IOPHCTOBB: OTPHBOYBHI Xxa-
paKTeph HMCTOYHHKOB® HE NO3BOJAETHh HAM'h NPEACTABUTH
cBA3HOEe W IBAbHOEe YYeHie KamAaro pHcTa OTABABHO.
Tlopazoks nsaoxenia 6yseTs TOTh &e, KAK'D H Bb OpeA-
MeCTBYWIeMD OYepKs, Chb HM3MBHEHiAMH, KOTOPHXD
norpe6yers cBOACTBO caMbiXs HCTOYRAKOBD.

Haymemd ¢» Mapuiana, Tak® Kakb> OHD OAWHD HM3B
BCEX'> I0PHCTOBD BOCXOAHTD A0 CAMHXD MNOCABAHHX'D
ocHoBb ecrectBennaro npasa. Ero yuenie necoMuBHHO
3aMMCTBOBAHO Y CTOMKOB, 60 OH'B FOBOPHTH COGCTBEH-
HHMH caoBamu crouka Xpusnnma. Fr 2. D. 1, 3. de legi-
bus, sammcreoBanunfi w3e Hucrnryuit Mapuiana, co-
AGPENTD B'b Ce0B CABAYIONis ci0BA NOMAHYTArO SHAO-
co¢a: ,3aKOHD €CTh Lapb BCHX'H Bemell 60keCKAXD H
yexopbueckuxs. OHDL Xe A0AEeH'h GHTh BHCUIHMD PYKO-
BOAHTEleMD BT pa3anyeHin jo6paro OT® 31aro, a coo6-
pasHo 3TOMY M NpPaBHAOMB, OMPeABAAOMHMDB MPABO H
HONpaBo Add CYIIECTBH, COGAMHEHHHXh Bb €CTeCTBeH-
Hoe OGmecTBO, WPABHAOMDB, NpPEANHCHBAIMHMDB, YTO
AOXEHO {BAATh W SANPEM A UM YTO 2060 HE ABIATH" 58),
Bb sTHXb ciOBaxX'h 3aKOHH NPHPOAH NpeiCTaBieHD

%8) Mocabynan .uo3oBEHA MBCTA NEpeAaHA COFSACHO JATHACEOMY Uepe-
BOAY, npessaraemony Oolicrous (Jus nat. I, erp. 136 a 276 not. 432):
<et secundum hoc regulam esse juris et injuriae ipsorum naturali
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BB TPeX’b, MOCTENEHHO CDHYEKHBAMHXCH, CPEPAXD €ro
rOCIOACTBA: CHAYala OB'b ABAAETCA ynpasigiomums Beel
Bceaennofi (uapb Behxb Bemefl 60xecknx’s U Yei0Bbye-
CKHX'B); 3aTBMb OHD pa3cMaTpuBaercd, Kaks o6mifi sTn-
yeckiil 3akond (pasamyalomifi xo6poe orb 31aro), u Ha-
KOHEl's — Kak’s HOpMa, onpexbifiomad OTHOMeEHiA Jio-
Aefl,coenHEeHENXD B 0ANHD 06meyeropsueckift coioss,
T. e. KaKbp ecTecTBeHHoe upaBo. OyeBHAHO MH 3aBCh
HMBeMD nepeas coboil B cKAaTOMB BHAB TO camoe yye-
Hie 0 ecTecTBeHHOMD NpaBB, KOTOpoe GHIO H3A0EEHO
sume 59). Mu umtems Bb [Jurecraxs HBCKOABKO OTpPHB-
KOBB, Bb KOoTOpuX® Mapuians Abiraers yactHoe mpu-
MBHeHie u3b csoero ob6maro yyenia. Taks, BB nepsoit
KBUTr'B cBONXD MHCTHTYLIH, H3D KOTOPHX'B B34TO M BH-
HenpaBeAeaHOe MBCTO, TOBOPH O TOMh cAydYaB, KOraa
BOAbHOOTNYNEHHH BB CHAY HMNEPATOPCKATO PECKpHI-
Ta NoiyyaeTs TaKh BasHBaeMoe BO3CTaHOBIGHie B TO
cocroanie, Bb KOTOPOMB GwADb pomaens (natalium re-
stitutio), 1. e. npu3Haercs ceo6oxHOPOKAEHHNMD (inge-
nuus) ¢°), Mapuiass 3amByaern: ,BOIbHOOTHYIEHHH{
KOHEYRO BO3CTAHOBIAETCA BB TO COCTOAHIe, BB KOTO-
poMs HBKOrAa OHaHW BCH 10AH, a HE BB TO, BB KO-
TOPOMS OH' CaM'h POAHACA, TAKD KAKD OHD 6HID POEAEHD

societate conjunctorum animantium. {Versio vulgata Bepa-
maers 8T0 mBeTo HRage: <ot s. h. r. esse justorum et injustorum, et
eorum, quae natura civilia sunt, animantium,

$9) Cp. Voigt. Jus nat. I. § b4, Hrors nacatess uprumchBaers Map-
niany § 2 s 11. J. I, 1. de jure nat., gent. et civ. (Cu. Beilage V. 7.
I. crp. 566). Rosoamt ®olirra xbaamrs TaryM f0raAmy BechMa BBPOATHOW,
BO He HecOMBBHHOW, B mOTOMY MK RO pBmaemci BOCHOAb3OBATLCH €0 XAd
sonoanenia yuenia Mapuiama.

60) Cx. Zimmern Geschichte des R. Privtr, 1826. r. I, ora. 2-¢ §216.
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paGoup“ ¢!). 3abch OYeBHMAHO 3aKAIYAETCA HaMeKD Ha
TOTD 3010TOHl BEKD, KOTAQ ecTecTBeHHOe NpaBo, MpH-
3Haloliee PaBeHCTBO BCEX® Alofell, rocNOACTBOBAXO He-
kaiounteapno ¢2). B 3-efi ku. Mncrurynii Mapuiaas
NPUBOANTD NPABHAO €CTECTBEHHATO Npasa, M0 KOTOPOMY
BO3AYX'h, TOKYuas BOAa, Mope M ero Oepera cocraBaf-
0T odmee rocroanie Bchxb Aopefi 3). Bw 7-f kH. TO-
ro ke couHHeHid OWD pBUIaeTh OAMHD NpaKTHYECKiH BO-
npocs u3b 06aacTH HACABACTBEHHAro 0paBa, OCHOBH-
BaACh Ha CBOHCTBAaX’h Yea0BBYECKOH NP HPOAH 64)

W3 ckasansaro aocraroyno Acmo nomarie Mapuia-
. HA 0 €CTeCTBEHHOMD NpaBb N HeCOMHBHHO, 4TO STO NO-
HATie 3aMMCTBOBaHO HWMD Y croukosd. Ilepexoiums kB
ApYTEMD 10pncTams. H3b BeBXDb IpHHajIeRALHXD UMD
MBCTH BUAHO, YTO OHH TIpH3HAKTD CYIlecTBOBAHie ecre-
cTBEHHAro npasa H YTO, IO HX'b NOHATIIO, 3TO ecTh Mpa-
BO, YCTaHOBJAEMOE eCTeCTBEHHHWMD pasymomd (ratio
naturalis) 1. e. pasymnoii cuaofi, npucymeifi Bemams u
ycranosagiomefi b Huxb noparoks 5). Taks aii roso-
PETH. ,T0 MpaBo, KOTOpOe ecTecTBenHHf pa3yms ycra-
HOBAd€TH MEEAY BCBMM 1I0AbMH, OAMHAKOBO NpPHMB-
HAeTCA Y BCHX> HApONOBD M Ha3uBaeTcd O0O6MLe HAPOA-
HuMB npasoms“ (Inst 1,1).IIpasaa, yro T'ait 3aBcL oTox-
A€CTBISETh eCTeCTBOHHOE NpPaBO ¢b OGLIERAPOABHMD,
HO JJid HACTOALLATO BOMpOCa 3TO HECYIECTBEHHO; 3ABCH
Alf HaCb TNOKAa AOCTATOYHO 3HATb, YTO OHDb UPU3HAETDH
cyluecrBoBanie ecrecTBeHRAaro npasa u oOnpeAbideTs

1) D, 40, 11. fr. 2.

62) Cp. J.1,2. §2. D. 1, 1. fr. 41 b.
) D. 1, 8 fr. 2

¢4) D. De. legatis. IlI. fr. 65. § 3.
65) Cp. Voigt. 1. 272,
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ero nouarie ). [loutn Bp THXD ke BHpaxeniaxs [lail
TOBOPATH O €CTECTBEHHOM NPaBs Bb APYroM’b CBOMD
counnenin 7). Ilpusuamie ecrecTBemnaro pasyma 3a
MCTOYRMKD IOPUARYECKNX'B TPABHAS BeTphuaerca Y lMaa
Bh GE34YHCAEHHOMD MHOKECTBB CAY4aeBb.

Opuckoncyapts [aBess TOYHO TaKke UPU3HAETD CY-
mecTBoBaHie eCTECTBEHHAT0 Mpasa, HO onpesBaeHie, Ko-
TOpOE OH'H X8€Th eMY, MMBETh Bh BHLY He HCTOYHHKT,
a 0JHO W3 ero CROHCTBDL WAH TMPHIHAKOBD: ,eCTECTBEH-
HOe NpaBo ecth TO, TOBOPHTE OHB, ,KOTOpOE OCTAETCA
BBuRO cnpaseAsusuMs (quod semper aequum ac bonum

5T 69)% Ognako [laBess mepBAKO 414 OTHCKAHIA OPUAH-
yeckaro npasuia, noao6no Iaio, o6pamaerca Kb ecre-
CTBEHHOMY DasyMy, 4Té AaeTd HaMb OCHOBaHie y-rnepm-
AaTh, UTO # OHD 3TOTH Pa3YMP CYUTAAD MCTOYHUKOM
ecrecTBenHaro npasa 7°). YabniaHs TOYHO TaKxe MpH-
3HAaeTh CYIIeCcTBOBAaHie ecTeCTBEHHAaro mnpasa M TOYHO.
Takxe,kakb u [[aBeas, BHBOIUTH IOpHANYECKOE PABAIO
W3 ecTecTBeHHaro pasyma 7!). Huoria opuctat BMBCTO
BHpaKeHid ,ecTrecTBeHHoe npaso“ (jus naturale) roso-

66) 08% oTOm ecTBAECHIH €CTOCTBEHRAI0 NpaBa Cb ODWERAPOANBIND Mb
6yxeMs rosopath Bb 3-H raasb.

67) D, 41, 1, fr, 1. (Lib 2, Aureorum); Quarundam rerum dominium
nanciscimur jure gentium, quod ratione naturali inter omnes ho-
mines peraeque servatur. Hassanie ecTecTBenHaro upasa ofuwenapoinsine
Hé ROJ4WRO CMYyWATh HAck. ¥ Toro me mmcaTead ectb mbera, rab oHb.mpa-
BO, yOTAROBAREKO0E €CTECTBOHHHIMD PASYMOMD, HASWBAEGTD 6r0 HACTORAMD
mmenens—jus naturale. Cu. mamprubps Gai. Jnst. 1I. 65 u 66.

&) D. 1, 1. fr. 11,

1) Cu. samp. D. 9, 2. fr. 4; 48, 20. fr. 7. pr,; 5, 3. fr. 36. § b;
17, 2. fr. 83.

m) D, 50, 17, fr. 32; 9, 2, fr. 50;—25, 3. fr. 5 § 16.



46

patb ,ecrecrsennnii sakons“ (lex naturalis), wo oGos-
HAYaloTh BTHMB TOBE caMoe MoHATie 73).

llonarie Tpex® mocaABiHe-HAZBAHHHXD KIOPHCTOBD O
€CTECTBEHHOM's NpaBh, YCTAHOBAZEMOM'S €CTECTBOHHHMS
PasYMOMB, HOCHTS Ha ce65 CABAH CHABHArO BIifHiA CTO-
nuusma. llpunomnsms, 4ro, No yyenio cronkoss, 6ome-
CTBeHHHH pasyM’ NIPOHHKAETD BCIO BCEJGHHYI0 H YUpas-
igeThb €0 NOCPEeACTBOMD 3aKOHA, N3'h HETrO CaMOro Here-
KAIOILIAro; 5TOTH €CTECTBOHHNl 3aKOHD, Bh MPHMBHEHIN
Kb 00Ieyea0BBYECKOMY COI03Y, CTAHOBHTCA €CTECTBEH-
HHMD NPaBOMb. CXOACTBO TaK'b O4YeBHAHO, YTO He Tpe6y-
eTd AaabABHIIKMXD NoAcHeHiH,

Ho, npogoamas cpaBHHBATH supanenin CTOHKOBB
(nmenno counnenis [lunepona), ynorpedagemus umy npu
M310KEHiH MXD STHYECKHXD H mpnmqecxuxm yuenii,
€ BHpaXeHiAMH, YNOTPe6iAeMHMH K1aCCHYECKHMH I0pH-
CTaMH, MH YBHAMM'B, YTO YYeHie CTOHKOBD OKasalio Ha
ABATEALHOCTD IDPHCTOB FOpasxo 60aBe ray6okoe Baiamie,
yBMb TO, KOTOpoe O06HADYXHBAOTH BHIIENPHBEACHHHS
o6mia TeopeTnyeckia onpepbienia ecrecTBeHEaro mpa-
Ba. Ml 3aMBTHAN NIPH H3A0KEHiN CTORYECKOH oHIOCODIH,
aro Ilnuepons yacro ymorpe6isers ci10BO ,mpHpoxa“
(natura) aaa o6o3nayenia ,3akoma mpupoan‘. Kro xors
NOBEPXHOCTHO YATarb KIACCHYECKHXD IOPHCTOBH, TOTH
KOHEYHO 3aMBTHAD, KaKb YAaCTO OHN YHOTPe6AI0TD TOKe
€A0BO Aad 0603HaYeHid NCTOYHHKA Kakoro an6o 10pHAH-
yeckaro npasuia. MBcTh, NOATBEDKAAOIAXD Halle 3a-
Mbyanie, TaAKOe MHOKECTBO, YTO NPHRECTH HX'D SABCH BCB
HETD BO3MOKHOCTH. Bo3bMeM® Aaf MpuMEpa AMIIb HEKO-
TOPHA H3D HUXD.

Tom) D2, 14 fr. 27. § 2. f; 47. 2. fr. 1. § 3; 1, b. fr. 24.
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IIpaBo oTpaxaTs cHAy CuA0I0, FOBOPATE ¥ AbNiaHb, yC-
TaHoBieHO nmpnpojoio. llocTHARHA ABdHiz GHBalTH
TAKOBHMH HJIM OTh NPHPOXH HAW BB CHIY UpaBa, cy-
HEeCTBYIOMAr0 BBH H3BBCTHOMD roCYAapCcTBE; Hamp. BO-
POBCTBO, TNpealboABAHie NOCTHAHW OTDH NPHPOAH, &
HapyleHie OMeKYHCKAXD olasamHOcTedl MOCTHAHO He
IO NpHPOAB, a Bb cuay o6u4asf, AbiicTByomaro Bp ro-
cyraperes 8). [lo npanpoas oyesuano, rosopurs lafi,
YTO HM3AEepPHKH Ha NOAAePEaHie 310POBbA paba sexaTs HA
®PYKTYaph Takme, KAKb M H3JGPKKK HA €ro NMponuTa-
wie 74). [lanunians rosoputrs, 4T0o mpaBo Abreil Ha Ha-
C1BACTBO NMOCAS poauTetell OCHOBHBAOTCA He TOAbKO HA
BOXb MOCABAHHXD, HO M Ha Tpe6oBaHiH MpPHPOAH 75).
Muoria auua, yreepxaaers [laBeas, He MOTYTD BIAABTH
OXHOI0 ¥ TOI0 &€ IBAOI0 Bembio, H60 NPOTHBHO nf)upo-
1B, YTOGH, KOrAa 4 YTO Au60 XepxY, TH MOI'b TAKZE Aep-
&EaTh Toxe camoe 7¢), CepBUTYTH, 1o cxoBams [lomnonis,
He MOTYTDb OHTH ABAMMH: NOXb30BaHie MMH MpeACTaBAd-
erd Takolt ubasbHu{ aKTB, YTO KTO €ro pasybiutsb, N3Bpa-
TATD €ro npupoxy 7). Urd socnpemaerca npHpoAO
Bemefl, To He OHAO YTBEPEAGHO HUKAKAMD 3aKOHOMD 78)
(eas3s). lpnpora cepsrTyTOBD TAKOBa, YTO OHM HE
MOI'YTD MoAlexaTh BAaABHi0 7°) (K0aians). 3akons lom-
nes, rosoputs Benyaefi Carypuuunp, ycraHoBagiomip
Haka3anie 1ag1 YGifius poxutexei, pou_c'rhennnxon'w na-

) D. 43, 16. fr. 1. § 27; 50, 16. fr. 42.

) D. 7, 1. fr. 45.

) D. 38, 6. fr. 7 § 1.

%) D. 41, 2. fr. 3 § 5.

77) Frag. Sexti Pomponii (Libr. Sing. regularum).
8) D. 50, 17. fr. 188. § 1.

") D. 8, 2. fr. 32. § 1.

\

i
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TPOHOBD, 10 6YKBaXbHOMY TOAKOB2Hil0, He OTHOCHTCH K'b
pabamb; HO' TaK® KakKh NPHPOAa paloBs OAMHAKOBA CTH
nprpoxo#t cBOGOAHHXS, TO 3AKOHD AOAKEHS GHTL MPHNE-
HaAeMD 1 Kb HUMD 8°). [Ipupora Bemeil, rosopurs fAso-
AeH'h, HE JONYCKAETDH, YTOOH MH MOrAM BAaABTh YEMB
An60 yepess NOCPEACTBO TOTO ANLA, KOTOPOE He HAXOAUT-
cfl Bb Hamiefl BaacTR HA OCHOBAHIN LMBHABHATO MpaBas!),
Mu x0 cuxs nOpTH yMHIULIERHO ONYCKaIW OAHO MBCTO
/V Jbniana, 4To6W He mAapymwuTh LEALHOCTH H3AOMEHid,
TAKD KaK® 9TO MBCTO NpeAcTaRideTs UOHATIe Yibuiama
0 eCTeCTBeHROMb f1paBB, PB3KO OTAMYAKIMeEecs OTH TO-
ro, KOTOpPOe MH YKa3nBaJ¥ A0 CHXD NOPH BH COYRHEHi-
XD 0pucTOBB. BB 9TOMB MBCTD roBOpUTCA: ,eCTECTBEH-
HOE IPaBo ecTh T0, KOTOPOMY MPHPO XA RAYYAIA BCBX D
KNBOTHHX B, W60 3T0 NpaBo CcBOfiCTBEHHO He oXHOMY
TOAbKO po1y 4eJOBEYECKOMY, HO BCEMD KUBOTHHMD, KO-
TOPHA POXKAAIOTCA WA 3eMIB HAH BH MODPB, jake WTH-
uams. OTciOAd NMPOMCXOAMTH COEXMHEHie MYKYWHH W
REHIIWHH, KOTOPOe MH HasHBAeMT GpakOM®, OTCIOAA
poxjenie xbrelt m BocunTaHie; MH BUANMDB, 4TO H NPOYif
KWBOTHHA, Aake AMKiA OGHApYXUBAIOTH 3HAHIE 3TOTO
npaBa“ 82). BykBaibHH CMBHCAD BTUXD CIOBs HE OCTaB-
AfeTh MBCTa COMHBHI0. Y abnians Npu3HAaeTh eCTECTBER-
Hoe npaso ofiiee AOAAMD H KHBOTHHMD. Takoe nondrie
0 eCTECTBEHHOMD HPaBE CO34al0 ABOAKOE 3aTpYAHERie
MpA TOJKOBaHIM MCTOYRMKOBS: 1) cTpamHo G6mao, 4YTO
OPHCTH, M UPHTOMD NpaKTHYECKi opucrs, roso-
pATHL O TpaBb W TPaBOCO3HANIA Y KHBOTHHXB; 2)

%) D, 48, 2. fr. 12§ 4.
1) D, 41, 2. fr. 23 § 2.
82) D1, 1. fr. 1. § 3.
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caMD Yibmiaus Bb APYrUX’D COXPaHMBUIUXCH XId HACH
MBcTaxb TOBOPHTH O €CTECTBEHHOMB npapB, csofi-
CTBEHHOMD MCKJAIOYHTEAbHO TOILKO JIOAAMD 83).

Yro6n ycTpamuTh 5TO ABOAKOE 3aTPYAHeRHie, yyeHHe
CTPORAHN Pa3INYALA runotesn. Takb Kakh cMyTABee
BCEX'D MBCTO CTOMT'S OANHOKO CPEAr MHOKECTBA APYTHX'B,
npeACTaBAA0IMX's RHOH B3riaxh Ha ecTecTBeHHOEe Npa-
BO, N TAK'D KaK'b HAOAHO M'BCTO HCTOYHHKOB'S He NOKa3HBa-
eTb, 4068 caMs Y AbNians NHTaACA CABIATH HPAKTHIECKOS
ynotpe6aenie n3b cBoefi cTpannoit Teopin, To Hams BETH
HY#&AH BXOAUTb Bb IOAPOGHOE 06CykAeHie BCBXD rano-
Te3b. M yKaxkeMd TOAbKO HA OAHY H3'b HUXD, KOTOPYI0
MH cyuTaeMth HanGorte ecrectBennow. OHa mpunapae-
&nTh CaBuHBY 5¢) W COCTOHTH Bb CABAYIIEMDb: BCAKOE
I0pHAHYECKOE OTHOLIeHie HMBETh CBONMD OCHOBaHieMB
KaKylo HuOYAb MaTepilo, K KoTopofi npumBRierca 0pu-
AMYeCKag ®OpMa H KOTOpasd MOEeTd OHTb MHCAHMA H
OTABABHO OTH ®opMul. EcTb TaKis wppanyeckia ornome-
Hig, rAb MmaTepia MXD> He NPEACTABAHETCA HACTOILKO
HEO00XO0ANMOI0 AXf CYIECTBOBaHiA Yel0BBYECKaro poaa,
YTO6H Ge3s HeA 5TO CYlLleCTBOBaHie 6HA0 HEBO3MOKHO;
TaKoBH COG6CTBEeHHOCTH, 06a3aTeabcTso. CoBchMD HRHOE
AONEBO CKa3aTh NpO OTHOIIEHid MOJIOBHA, NP0 pOEAeHie

88) Taxs, Yabnians ToBOPETE 0 WPHAHYGCREXD NPaBEIAXD B NWHCTETY-
TaXb, BOSHOMHBIXD TOALEO Ai8 JXoAeli, manp. o npaBEiB ecTecTBOREAro mpa-
BA, Bb CRAY BOTOPATO cTpoeHie NPEHRARIGEHTH COOCTBEHHHRY SeMaH, HA
roropoli omo Bosmeaemo (D. 9, 2. fr. 50); 065 obasaTesbcTBaxB, YCTAHOB-
1meMuixs ecTecTBemRmNS mpasows (D. 50, 17. fr. 35; 43, 26. fr. 2. §
2; 2, 14. fr. 1. pr.); o vpecryniemizxs BoposcTBa H mpeanboxbamix,
YCTAROBAZEMHIXS OCTECTBOHRHND HPABOMD H BEBOSMOREBIXD AXH WEBOTHHXS,
Tax: BaEs OME Hecmocobnw »1 mawbpemuws abHersimws (D. 50, 16. fr.
42. ¢ps. D. 9, 1. fr. 1. § 3). Voigt. I. 292, 293,

#) Cu. Hpuaom. 1-6 x3 mepsoumy Tomy ero System des h. R. R.

4
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u Bocnuranie xBrefi. Marepia sTxs oTHOmenili Ge3y-
C10BHO HEOOXO0ANMA: 63> Hed HEBO3MOXKHO NpoAOAXKeHie
yeaopbueckaro popa. E4 BamHOCTh MOEHO BHABTH M3D
TOr0, YTO OHA HE COCTABASETH MPHHAAIEXHOCTH OAHOrO
TOIBKO YelOoBEKa, OHA CBOMCTBEHHA M KHBOTHHMD.
Yabmiants CYHTAETH OGIMHUMD A4 A0gell B KUBOTHHXD
He 0paBo, He H3BBCTHHA WPHAHMYECKia OTHOWeHid,
a matepilo stmxbp ornomenifi. Camoe xe ecrecrsen-
Hoe npaBo, OCHOBHBalleecd Ha sTofl matepin, obuwedt
AIOASMD H EHBOTHHMB, CYIIECTBYET®H BCE TAKH TOAbKO
Aag aiogedt &%)

9Ty ruuoTesy M cynTaeMb Han6oabe BBPOATHONW.
Mu Moxemd ynpekaTb Yabbiasa 3a TO, YTO OHB BH-
6paxb HeyApayHOe BupameHie xad csoefl Mucan, HO
MH. He MOXeMb, He AOAKHH NPHOUCHBATD €MY BO3-
3pBHifi coBepmeHHO HECOOTBBTCTBYOIMHXD €ro BH-
COKOMY AaBTOPUTETY M ero OOWeCTBEHHOMY MNoJA0xe-
nip. Korpa Mu ynraems, 4ro [Inearops mam OmMnesokan
nponosbAniBaay 06IeRie NpaBa MeKAY JOABMH H KHBOT-
HHMH 8¢), 3T0 HEe AOAKHO 0COOEHBO YAUBAATH HACH: Ipe-
YyecKas ®HAOCO®iA BCEria CTOAAA Aa1€KO OTB NpPaKTH-
YecKOli KM3HM H NOTOMY 1EerKO MOria cO3AaTh KaKYIO
HHOYAb ®aHTACTHYECKYIO IopHANYecKYio Teopito. Ho yro-
6 5TO cAbaaib pHMCKill lopHCcTH, KOTOpHH Npexe Bce-
ro 6Hab NpakTRKD Cb FOA0BH X0 HOI'b, YTOGH 3TO CAB-
Aa1b NPUTOMD TaKofl opRCTH, Kaks Yabniaus, Kotopmi
OHID He TOALKO 3HATOKOMD NPaKTHYECKaro npasa, HO H
rOCYAapCTBEHHHMD 4€A0BBKOMD, AMBBIINND NOARBAII Y10

8) Toro me mubuiz Laferriere—De l'influence du stoicisme crtp. 20.
Austin — Lectures on jurisprudence. 1873. I. erp. 215. Hrase Voigt.
1. §§ 56, 57.

8¢) Voigt. I. § 19.
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BO3MOAHOCTh NO3HATH BCIO THIETY OTBAGYEHHHX'D TEO-
pift, He cBA3aRHKXD Cb MOTPe6HOCTAMH ABficTBuTE bHOR
KA3HU,—TaKoe npeanoaoxenie Bb Bucmeli crenenu me
pBpoaTHo. [losaTomy noka ectb Bo3MOXHOCTH TOAROBATH
ciopa Yibniana uHaye, MM He AOAKHH NOHEMATh MXE
OYKBalbHO.

Hapbemca, 4T0 Ha npepllecTBYONHEXH CTPAHHNAXD
MH AOCTaTOYHO ACHO NPEACTABHAM NOHATiE OPHCTOBH 0
€CTeCTBEHHOMD NpaBh M 3aBBCHMOCTb STOTO MOHATIA OTH
CTOHYeCKaro yueHia o Toms xe npeimers. Mu aymaems,
YTO Bh OTPHBKAXb IOPHCTOBD MOKHO Aake OTKPHTD CAB-
ABl CTOMYECKAr 0 YYeHis 06'b 0611e4el0BBY4eCKOMD COI03B.
Taks, ©10peRTHHD TOBOPHTS, YTO NPHPOAA YCTAHOBHAA
MeKAY JA0ABMA HBKOTOPAro poia poactso 7). B coor-
BBTCTBie 5TOMY YibmiaHD yTBep&AaeTs, YTO MO ecTe-
CTBEHHOMY HpaBY BCH JI0OAH DPAaBHH M POXKAGIHCH CBO-
6oanbimu %) JIOBHAMMOMY MeAY ODHCTaMH CYMECTBO-
Bal10 yO6BxAeHie, YTO HBKOrAa GHAD 30.10Tofk BBKB, KOr-
Aa 4ea10BBYeCTBO He OHAO pa3pbieHO HA OTABALHHE Ha-
POAH, KOrAa BCH 110AH OHJAN PaBHH H CBOGOAHH H B00G-
He N0Ab30BaJuCh GIAraMH, NPOHCTEKAIIMMH M3 roc-

' IOACTBA €CTECTBEHHAro mpapa 89). '

Ecau pumckie I0pHCTH YCBOHIH ce6T OCHOBHLA YepPTH
CTOHYeCKaro ecrecTBeHHAro mpasa, TO HeYAHBHTEAbHO,
4TO OHH NPH3HAIH M TB €BOHCTBA 3TOrO NMpaBa, KOTOpHA
He06X0AUMO BHTEKaOTh M3B ero moHaTia. Bm onmpexs-
leniu, rotopoe paers I'aft ectecrsemmomMYy mpasy BB
csonxs Mucruryuiaxs (T, 1), ykasaHn ABa u3b sTEXB

1) D. 1, 1. fr. 3.
8¢) D. eod. fr. 4; 50, 17. fr. 32.
%) Cw. D. 1, 1. fr. 4 5 5; 40, 11. fr. 2;; J.1,2. ¢ 2

4‘
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csoficTss: 1, sT0 MpaBo ecTecTReHHHi pasyMs YycTano-
BHID MEWAY BCBME A0KbME %); 2, 5T0 NpaBo HpHAA-
raerca y "BCBXh HApOAOBBOY); 3, TpeThe cBoficTBO MK
HaxXOAHME 'Y HOWIBBCTHAro' IpHCTA (Mapuiana — mo
npexnoaoxeniio Potirra), sKcuepunposannaro 85 Aucru-
TYUiAX'D IOcruniana (1, 2, §- 11): ecrecrsennoe npa-
BO OCTaeTcd BBUHO HEH3MBHHKM B, 4, ECTECTBEHEOE
npaBo ocTaeTcd BCErAa cnpaBepsnBuMb (Semper
aequum ac bonum) ). Mu couin BYKHNMB OGpaTHTH
BHEMaHie Ha YYeHif IOphAcTOB® O cBoficTBaxb ecre-
CTBEHHAro NpaBa MOTOMY, YTO B'b AaibHBHNIeMD H310Ke-
HiH HaMB NpPHAETCA YNOMHHATh 06h 3THX CBOACTBAXD.

OGpamasch 3aT5Mb Kb OCHOBHHMB HpaBHIaMb, Oupe-
ABJABIIAMD BCe COAEpEAHie ecTecTBeHHAro mpaBa, Mu
BeTpByaeMca 33B5¢h b J0GONHTHHMH ABAEAigMH, KOTO-
pHA NOKa3HBAlTh, U KAKD CHABHO 6n10 BAigRie cTromye-
CKoff ®AA0COPiH BB 3TOMD OTHOMEHIN N KaK'b MOAD 3THMD
BaigHieM> KlaccHyecKie IopHCTH T1y60KO H MIMPOKO NO-
HHMaAB CBOIO 3aAayy. Y abmians CBOAHTD BCe COAepEaHie
npaBa Kb TPEMh OCHOBHHMD NpUHLHOaMD (juris prae-
cepta): muTb Aoctoiino (honeste vivere), He ockop6aath
Apyruxs (alterum non laedere), ka®aomy Bo3pasath cBoe -
(suum cuique tribuere 93). 9To ThKe npaBHia, KaKid MH
BHABAN Y llunepona uEakis BHCKa3axb Bb CBOEMDb sTHYE-
CKOMD Y4eHin OCHOBaTeab cToHiH3Ma, 3eHOHD °¢). Taks,

90) Cu. tamme D. 41, 1. fr. 1. pr,

o1) Cu. raxme Gai I, 189: «Sed impuberes quidem in' tutela esse
omnium civitatium jure contingit; quia id naturali rationi
conveniens est, ut is, qui perfectae aetatis non sit, alterius tutela regatur.

) D. 1, 1. fr. 11,

*)'D. 1, 1. fr. 10. § 1.

%) Laferritre—De I'influence du steicisme sur la doctrine des juris-
consultes romains, erp. 18. Ortlof Ueber den Einflusz der stoischen
Philosophie auf die rémische Jurisprudenz. Erl. 1797.. crp. 86.
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BTOpOE H3b 3THX'b NPaBHAB COOTBETCTBYeTH Llnneponos-
CKOMY ,He BpeAu APYroMy, eCin OH': He HapYIIHAb TBO-
ero npasa“ (ne cui quis noceat nisi lacessitus injuria). -
B npnsesennoms mkcts Yabnians He npr6asagers Oro-
BOPKH, KoTOpYo Mb Haxoaump Y llunepona; ao sty oro-
BOPKY MH HaXOAMMD Y TOTO ke IOpHCTa Bh APYTOMB MBC-
TB; Bb CBOEMh TOAKOBaHiM Kb SAHKTY YIbNiaHD roso-
pHTH: ,UPaBO OTPaxaTh CAAY CHAOK YCTAHOBIEHO NpH-
porofi“. Tyme mricas Bupaxaers u Piopentuss, rosops,
YTO B> CHAY €CTeCTBEHHAro MpaBa MH MOXeMD YNoTpel-
14T BCAKiA CpejCTBa AAf 3AIIMTH CBoero T'hia UPOTHBH
Hacuiifs ApYTHX'b HeNpaBuxb ABaHif 95).

Tperse npapuio Yasniana coorsbreryers Tomy Iln-
HepOHOBCKOMY, KOTOpOE MH NepeBelH CI0BaMA: ,06MHAME
B YaCTHHIMD HMYIeCTROMT Noas3yfica coo6pasHo ch Ha-
3nayenieMd Toro m xpyraro“ (ut communibus utatur pro
communibus, privatis ut suis). Boase yacTHoe BHpake-
Hie Toro me mpuaudua Mu BerpbyaeMt Yy [lommonia: ,ec-
TeCTBEHHOE NPaBO He A03BOAAETD HHKOMY oforamarncd
nocpeAcTBOMs NpHYAAGHIA ymep6a n Heupasa Apyromy“;
y Ilasia: jcoo6pasHo nmpHpoA’s BHrOAH BCAKAro Abia
NpHHAKAEEATD TOMY,HA KOT0Nalal0Th €ro HeBHIOANY ),

Hakomens, nepsoe upaBHAO, BHCKa3HBaeMoe Y ib-
uianoMD, ,xuBY jocrofino“ (honeste vivere) — mo cBo-
eMy 6YKBaIbHOMY BHpaxeHil0 KOHEYHO He YKa3HBaeTh
npamo na 1o I{uueponoBcKoe upaBuio, KOTOPOE MH MpH-

%) D. 43, 16. fr. 1. § 27 (Vasn.) — D. 1, 1. fr. 3. (®sop.). Hpuse-
AemEnd caosa Qaopenrmsa 31 IOcTEmiamosoM moMnmiamia mocraBienn BB
¢Bash ¢b TBub whoroms Yaniasa, ra rosopurca o jus gemtium. Ho mo
COAGDEARID BCEro OTPHBEA B HAXOASIHEMYCH Bh HOMB CIOBY natura STH
CI0BA HOCOMHBEHO OTHOCEINCH KT 6CTOCTBEHHOMY NPAaBY.

%) D. 50, 17. fr. 206; 12, 6. fr, 14 (Llown.); 50, 17. fr. 10 (Mae.).
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Bead noas X 3, T. . 4To A0AK AONEHH AOCTABAATH APYI'D
APYTY BCAKAro poia noip3y, crapasch ABiaTh APYFHX'B
YYacTHHKaMH Bh TaKAXDh BHIOAaX'h, KOTOPHA MOTYTH
6uTh 1baumMu. OxHaKoO, YTO 3HAYUTD EATH jocTofino? Ecth
XM 5TO peANHcanie, YTOGH Yea0BBKD co6A01arh HpaB-
CTBEHHHA MpPaBuia MO OTHONIEHI Kb caMoMYy ce6b nam
e M0 OTHOMEHi Kb ApYrumMb? Mu He MOEEMD, OTHCKH-
Bad OTBBTD HA 3TOTE BONPOCH, ONEPEeThCA HA CAOBA CaMa-
ro upaBuia, npasoiumaro Y isnianoms. Ho, onupadcs Ha
OCHOBaNifA, KOTOPHA MH cefiyach HPeANOENMD, ME CKAOH-
HH AYMaTh, YTO ,HATh A0CTOHHO“ 3HAYNTD AepHKaTbCa
TAKOT0 NpaBUia Bb OTHOWEHIAXD Kb APYTHEMD IXl0-
AAM D, KOTOpPOE BHTEKaeTh W3 CO3BAHiA, YTO BCH AI0AH
POACTBEHHH APYTI's APYTY, COCTaBALIOTD €ANHHI €003B,
Bh KOTOPOM® HHTEPECH OIHOrO NPAHMMAITCA Kb CEpPALY
APYTHMH; HBHMH CAOBaMHU, . KATD L0CTOHHO“ 3HAYNT Aep-
HaThCA NpaBuJa: ,HHYTO YeJoBBYeCKOe MHB He YYKAO0“.

OcaoBanis BaM K'b TAKOMY TOJKOBaHil0 CABAYOMid:
1) u3% mpesnAyIaro J0CTaTOYHO KCHO BUAHO, YTO Kiac-
chyecKie IOPHCTH HAXOAWINCH AOXD CUIbHHMD BAiAHIEMD
cTonyeckolt enaocoein Bb TOMD ed BHAB, KaK'b 0OHA pas-
BHIach Ha pumcko#i mousb. Memay TBMB MH BuxBIH,
yro Ilnuepons, n3zaras Havaza cromyeckodl 3TUEH, BB
To#l yacTe wesopbyecko#l joGporBTesn, KoTopas mpeA-
CTaBAdeTH OCYLlecTBAeHie ecTecTBeHBAaro mpasa, T. €.
BB cnpaseransoctd (justitia B 06mupaOM® CM.) pasan-
yaeTb ABH CTOPOHH: CNPaBEAANBOCTH Bh TBCHOMB CMHC-
1B u 6aaroxbanie (beneficentia), nan nnave 6iarosoae-
Hie, 6sarockionnocts (benevolentia, benignitas). Crpa-
BOAANBOCTH BD TBCHOMB CMHCAB COOTBBTCTBYIOTD ABa
npapuia:He ocKopG6aail Apyraro u Bo3jall Kamiomy cBoe.
Baarosoieniio ke, Kakb MH YKa3aiu B CBOEMD MBCTB,
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COOTBBTCTBYETD NPaBHAO: ,HAYTO YeAOBBYECKOE MHB He
yyxA0“; 61ar0BOIEHII0 KE COOTBBTCTBYETH ¥ TO OCHOB-
HOe MPaBMIO €CTECTBERHAro NpaBa, YTO JIOAM XONKHBH
OKa3WBaTh APYT'h APYT'Y B3auMHY0 noap3y. Ecanm wopu-
CTH YCBOMAU ce6B 1Ba OCTAAbHWA MNpaBhla, ecid OHA
Boo6Lie ycBonad ce6b cTomyeckoe yyeHie 0 ecrecTBeH-
HOMB NpaBB, TO €CTECTBEHHO JONYCTHTH, YTO OHM MNpR-
HAJM ¥ TPeTbe OCHOBHOE NpAaBHA0, KOTOPOE Mb MOSTOMY
¥ MOKeMD BAOKHMTb Bh BHpakeHie ,kurh Kocrofimo“.

2) llpn3nasaTe BB 3TOMD BHpaKeHiH HPABCTBEHHOE
npaBuAO MO OTHOMEHII0 Kb XPYTAMbB, 8 HE CAMOMY TOAb-
Ko ce6b,corzacate cb camofi nieeft ecrecrsennaro npa-
Ba, Takbh KaKDb 3T0 NOCIBAHC® JOMKHO PEryAupoBaTh
oTHomeHia aliell Apyrs KB ApYry, a He Kb caMoMy
cels.

3) luuepons, ycranopada Tperse NPaBUAO €CTECTBEN-
Haro mpaBa (T. e. AocTaBieHie B3aumHOfi MOiB3H) roso-
PHTD, YTO OCHOBaHieMs AiA BChX'h OTHomeHif, Kb Ko-
TOPHM's DpUMBHAETCA 3TO NPaBHAO, A0AKHA OHTH 106pO-
coberHocts (fides), TBepaocts BH cBoemn caosts. Uy
Yipniana Mb RaxoinAMD cabiyoizee ofmee 3aMbyanie:
npucrynag Kb pascMOTPBHiI0 NpeTopcKaro 3gAMKTa, UPH-
3gaomaro XBHCTBATEAbHOCTb OPOCTHX'B, O0e3vopMeH-
HHX'b COriamenifi, 0O roBOPHTB: ,3TOTH SANKTH OCHO-
BHBAETCA Ha ecTecTBeHHO fi cripasexauBocTn, H60 YTd
G6oate coOTBBTCTBYETH Yea0BBYecKoll 106poCOBBCTHOCTH
(fidei humanae), kak® He co6i0ieHie TOro, 0OTHOCHTEAb-
HO Yero cocrodirock corramenie. Br apyroms mBers
N0 TAKOMY K€ NOBOAY OHB FOBOPHTH: ,HAapymarh AaH-
Hoe o6Bmanie ectb TARKil npocTymoks (graveest fidem
fallere) °7). '

97) D. 2, 14, fr. 1. pr.; 13, 5. fr. 1. pr.
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4) Mpepraraemoe HaMH TOAKOBAHi®@ KOHEYHO TWpei-
cTaBifers cMBmeHie ABYX® ob6aacreft — mpascreennoil
u lopuanyeckoii. Ho, rosopa o6% yYeRin cTOHKOBB, MH
HMMEeHHO YKa3HWBaii HA 3TO cMBmeHie, Kaks Ha cBoOfi-
CTBEHHYIO eMY Yepry. Urd yAmBHTEJbHAro, YTO Yy Kaac-
CHYECKHX'D JODHCTOBD, HAXOANBMHXCA MOAD HX'h BAidHI-
eMb, MR BCTpbYaeMs Toxe cMbmeHie?

Yro xacaerca 10 cuocoba, KOTOpParo Aepmainch Kiac-
cHYecKie IOpPHCTH NpH pacno3HaBaHiW NpaBUID ecTe-
CTBeHHAro npasa,To,COrIacHO NIAaHY HAIIETO COYMHeHid,
MH cyuTaeMsb 6oxte YAOOHHMB roBOPHTh 06D STOMB BB
KorIb Kuury. [losTomy oGpamaemca Teneps Kb MOCABA-
HEMY BOMpPOCY: Bb Kakoe OTHONIEHIe CTAaBUIH PHMCKie
IOPHCTH €CTECTBEHHOE MpPaBo Kb COBPEMEHHOMY eMY mo-
JoEKATeIbHOMY TpaBy? Bsradim iopnmcToB® Ha 3TOTH
npexmers Ypespuyafino pasmooGpasHn; pasHooGpasie
BCTPBYAETCA HE TOABKO Y PasJHYHHXD IOPHCTOBB, HO M
B Pa3sAHYHHXD MBCTAXH OXHOrO M TOro Ke MOpHUCTA.
Taks manp. y T'as MW BcTpBYyaeMb TakyYi0 MECAb, YTO
ecTecTBeHHHH pasyMt He MOMerTdh GOHTh WSMBHEHD IO
agropurery Cemara, yro uuwemabEufi pasyms He Mo-
KeTHh YHHYTOXKATb ecTecTBeHHHXD mpasdk 8). Ileansn
rOBOPATH: HHKAKOHl 3aKOHD He yCTAHOBAZETD TOTO, YTO
sanpemaerca npapoaoio semefi °9). Hanporuss Yisni-
aH’h OPU3HAETH 3a HUBAALHHMDB NPAaBOMB BAACTH OTCTY-
natb 0T Upeanucamifi npasa ecrecreennaro !00). Pio-

%) D. 7, 5. fr. 2. §-1.; Gai. Inst. I. 158.

) D. 50, 17. fr. 188. § 1.

10) D. 1, 1, fr. 6. pr.: Jus civile est, quod.... nec per omnia ei (sc.
juri naturali) servit; 1, b. fr. 24: Lex naturae haec est, ut qui nasci-
tur sine legitimo matrimonio, matrem sequatur, nisi lex specialis
aliud inducat.
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peaTHAD W TpHeORHHs NPH3HAIOTD 3aKOHHOCTH paéeTsa,
XOT4 M HAXOAATH, YTO OHO UPOTHBHO ECTECTBEHHOMY
npasy '°!). Maso Toro, cams I'ali mpusmaers, 4yTo nH-
BHAbHOE NMPABO Bh HEKOTOPHXB CAYY4AX'D MOKETH OT-
MBHATH NpeANHCaHid ecTecTBeHHAaro mpasa;, HAOp. BD
WHcTATYNiAX'S OWD FOBOPHTD, YTO AOTOBOPD TOBAPHINE-
cTra (societas) ecTh HHCTHTYTD eCTeCTBEHHAro mpasa H
NOTOMY AOCTYNEH'h BC'EM'B JIOAAMD, T. €. Kakoe GH HA
610 MX'B OPBAMYECKOE COCTOAHIe, H TaMb Ee 3aMb-
yaeTh, YTO TOBAPHILECTBO NPEKPAILAeTCA BCABACTBie
capitis deminutio T. e. WMeHHO BCABACTBie M3MBHeHim
cocrognia anna '02). O6pacHenie sroro pasHoriacia Bo
B3TAAA8X'D IOPHCTOBD MH NPEAAOKHUMD Bb KORUB KHHIH.

Mn H3I0KHIM YYeHie KJACCHYECKHXD IOPHCTOBD O
ecTecTBEHHOMD NpaBBb, Kakb oTBJevyenHYio Teopin. Ho,
Aepxach Toft TOYKHM 3pBHiA, 4YTO BB 06JacTH mpasa BeA-
KOe IPaBHAO, BCAKAS CHCTOMA MOXET MMBTh AL HACDH
HHTEpech TOILKO TOrAa, KOria OHM UMBIH NpaKTHYECKOe
npuMbHeHie Bb EKH3HH, MH CYHTaeMb HEOOXOAMMBM
o6paTuThCA Tenepb Kb Pa3cMOTPBHI BOmpoca: KaKie
3ajaTKu NMBA0 €CTECTBEHAOE NPABO AAd 3TOr0 NPAKTH-
yeckaro npumbHenia? Mu He xoTHMB 3xBch pascMaTpn-
BaTh BONPOCH, NPUMBHAIOCH AH OHO ABHCTBUTEIbHO BB
%M3HHA, KOO 3TO 6YAeTD BIOAHB YMBECTHO TOALKO BB KOH-
us kaarn. Teneps ke M XOTHMB PAa3CMOTPBTL YyeHie
I0PHCTOB 0 é¢16CiBeHHOMD NpaBB TOALKO €O CTOPOHH
ero cnoco6noc'rn K'b IPaKTHYECKOMY CYIeCTBOBaHilw.

101) D, 1, 5. fr. 4 § 1; 12, 6. fr. 64.
102) Gai. I1I. 153. 154.
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Mu rakumb 06pasoM®s 6yAemMb pa3cMaTPUBaTb ero camo
no ce6Bb, T. €. TOAbKO ero BiigHie Ha pHMCKie YyMH
Boo6ule, BHB CBA3M CBb OprasaMu, KOTOpHe MOrim G6H
B34Tb Ha ce0d ero npuioxkenie, wau ¢b YCAOBiAMH BHBII-
‘He#t KM3HH, KOTOpHA MOriu O6aaronpiaTcTBOBaTh HAH
NpPenATCTBOBATh STOMY NPHAOKEHil0, 60 Halla HACTOA-
masg WBAb COCTONTD BB TOMB, YTOOH ONpeABAATL BHY-
TPOHHIOI HANpPAKEHHOCTh YYeHid 0 eCcTeCTBEHHOMD npa-
BB, BEINYHHY ero COGCTBEHHHXDB CHAB, Cb NOMOINBIO
KOTOPHX's OHO MOT10 Mpo6uBaTh ce6B LOPOTY Kb MpaK-
THYECKOMY CYHIECTBORAHIIO.

Tak®b kaks 310 Yyenie o6pa3osaroch moihs mpeobia-
AamumMb BIiAHIEMD CTOMIU3MA, TO MH AYyMaeMb, YTO
Ayumi#t nyTe aaa pocTukeHis npeAnoaoxeHHOH UBAM

3aKal0yaeTcd BBH TOMB, YTOOH pascmorp“ﬁu 3natleme‘
CTOHU,W3M& BooSuwe - Bb- BP&IGTW!QC,KOﬁ KHU3HA pnucxaro ;

obmecrtea. Ecan MH 10KameMs, 4TO 3Ta CHCTeMa WA
BBpHEE ed 3THYECKAd YacTb 10Aroe Bpems Bb 061acTh

HPaBCTBEHHOCTH, MOAUTHRH, yactHofi ®mM3HM onpeabadara

HanpapieHie He TOABKO MHCIN, HO N NpaKTHyecKolt ABA-
TeAbHOCTH BBKOTOPHX'h BAIATEAbHHX'H KPYTOBD PHMCKA-
ro.o6mecrsa, Kb KOTOPHMD NMpUHAAIEKANH MEELY NPO-
YUM'D ¥ IOPACTH, TO OTCIOAA MOKHO 6YAeTH 3aKAOYNATH,
YTO U €CTeCTBEHHO€ NpaBo, Kakhb THCHO CBA3aHHOE CO
BCBMD THYECKHMB YYeHieMb CTOMKOBb, MMBIO Cepbes-
BHE 38)aTKN Kb DPAKTHYECKOMY CYINeCcTBOBaHil0 103),
Hanionasbeuit xapakreps Pumaans poamens Onasb
BO36Y&AATh Bb HHX'D cuAbHBAIMYI0 cnMuatiio Kb OpHE-
IHNaMDb CTOMYECKOH STHKM, HOO 3TH mOCABAHIE KaKb

103) Hymecahaywuee ussomenie ocHOBMBAGTCA HA YRASARHOMD §me Bbi-
me couunenin Lecky—Sitlengeschichte Europas. 1. 1.
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Heab3d 6oabe COOTBBTCTBOBAAM TOMY Hiealy HCTHHHA-
ro Pumaannna, xoropufi rocmoxcrsosain BO BpemeHa
pecny6iuKd H nepsoe BpeMA HMmepin. ITOTH HMAeaNd
CAORHMACA NOA'D TPOAKAMD Bliddiems. Bo mepsmxws, Bed
KH3Hb PHMCKAro rpaxiaHnHa onpexbiaiach HHTEpecamMu
rocyAapcTsa; AnYBHi natepecs Pumagnnpa ncyesars Bb
rocyaapcreennoms. Bo Bropuxs, Pums B1b Teyenie Bce-
ro pecny0inKaHCKaro mepioja Beas MOYTH HenpepsiBEHA
BOHHE, KOTOPHXB YCOBX'h NpH TOrAalIHEMB COCTOMHIH
BOGHHAr0 HCKYccTBa 60aBe BCero 3aBuCBAb OTH JMYHA-
ro MymecTBa, crofikocTd m 6esycioBHaro co6iioenis
BoeHHOfl AucuMmANEN. BB’ TpeThHX'h, KOHEYHHMD pe-
3YAbTaTOMB 5THX'D BOfiHD 6mio moauunenie Pumy Bcero
APEBHATO Mipa; ynpasieHie MHOTOYHCACHHHMHA TOKOPEH-
HEMYU 3eMIAMH coxbficTBYeTD: pasBATiio BB rpaxiasaxs
ropiaro u moseinteiabHaro pyxa. Orcioga 06bACHAIT-
cd BCBMD M3BBCTHHA YepTH PHMCKAro uwjeafa: BO3BH-
WenRuil maTpioTnaMs, cnocoGHuIl HA BCAKYIO KepTBY,
CHAbHO Pa3BuTad BOJIA u cmoKofinoe camooGiapamie, or-
CYTCTBie cTpaxa Ipead AMIOMD CMEPTH, CYpoBas mpo-
cTora o6pa3a KH3HW, BEDHOCTh AQHHOMY CIOBY M He-
npekaonnas ropaocts. OueBnAHO, YTO 3TOTD HAEAAH CO-
BUIAJAETDH CO MBOTAMH CYINECTBEUHKIMU YepTaMu cTouye-
CKofi sTHKM 104),

Hauumas cb KOHIA PECHYGIBKE. BB PUMCKOMb_Xapak-
Teps MOCTeNeHHO coBepmaoTea u3mbHenia '95). Bb nems
00ABAAIOTCA ABS HOBHA YEPTH: MATKOCTb M pacupocTpa-
Henie cumnatifi Ha GoIte WIMPOKiH Kpyrs sotell, yBMD

104) Bernhardy Romische Litteratur § 1; Lecky yr. cou. L. c'rp'.
156, 157. .
105) Cw. Lecky. Sittengesch. I. 207—217.
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KpYyrs Hanionaipno-puMckiii. Iloxganssce Baigmin BHC-
mefi nmsnamsaniuv no6bxienanxds ['pexoss, Pumagne
BMBCTB ¢b pOCKOmMHOH B KoMroprabesbHOfi =H3HLIO, CO
BKYCOMS Kb NPOH3BEACHiAMT HCKYCCTBA W Np. YCBONAB
ce6b 1 KOCMONOIHTHYECKid HAeH, KoTopuuA I'pern
06iajain Bb HeCpaBHEHHO GOJbmell crenenn, 4BMB UX'D
006BAETEIH. ITOMY pACHIEpEHil0 y3KO-HalioHaIbHATO
B3rasia PEMAAHD 10 cTeNeHH KOCMONOJHTHSMA MHOTO CO-
ABiHicTBOBaJO W pacupocTpaneHie pMCKaro rocnoxCTsa Ha
Bech ApesHiit MipB, H60 OHO pacmEpHAO pEAMCKiH ym-
cTBeBHH{l Kpyrosops Boo6me u, 10 He06XOAHMOCTH cO1B-
Xad PEMAAHD Ch NOKOPEHHHWH HAPOAAMH, 0Ka3ai0, 9TO
Y TBXb B APYrAxX® OHAO MHOro O6mUXH CTOPOHB, ITO
No3TOMY Kb Npexnefl HCE10YHTEAHOCTR HBTH A0CTATOY-
HHXD> ocHoBaHifl. KD ToMy me camomy pe3yibrary OpH-
BeJH I MBOTOYHCACHHHA BHYTPEeHHiA cOGHTIA TOrO Bpe-
MEHH: OHN BelH Kb pa3spymenilo pB3KBXD pasanyiil, cy-
IECTBOBABMIAX'S MeAAY KAACCAMH PHMCKaro ofmecTsa,
W TEMD CaMHMb PACYHINAIH NOYBY A4S KOCMONOJHTA3MA.

YkaxembHa HEKOTOPHA H3D 3THX'H cobnTill. [paxpan-
crig BofiHW Ranmecin TAxeanli yAaps apECTOKpATHYECKO-
MY COC10Bil0 HE TOALKO HOTOMY, YTO MHOTie YAEHH ero
NoruéiE B cpaxeHifixD, HO U NOTOMY, 9TO 3TH BoHHH
1811 BO3MOKHOCTb AapPOBHTHM®S XIOAAMD HHSKArO MpoHcC-
XOXjeHifd BHABHTaThCH BIEpeAs H 3aBMMATh BHCIiA ro-
CYAAPCTBEHHHA MBCTA, 4eMY NPEMBPOM® MOTYTH CAY-
EATh NOroHmHK®s MYI108s Benruxii Baces n nEO3emens
(acnamens) Kopmeaili Bain6s, 06a xocTarmie KoHCYAb-
cra. Huneparopu, crpemusmiecs k» pacmapeniio csoel
BAACTH, TaKke AONEHH GBI CTapaThCA CPaBHATh BCH
pa3anvis B> PHMCROMD HapoAS, HOO apHCTOKpATis pHM-
ckad, kKaKb W BCAKAZ ApYras, OrpaBHYABAIA BAACTH Npa-
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suTeas. Pasanuie mexpay paoms H CBOGOAHHMD TaKke
YTPaTHAO CBOIO NPEEHIO PB3KOCT. ITOMY Ghian ABS NpH-
yuen. Bo nepBux®, MexAy pa6amu Bb TO Bpems BOBCe
He PBAKOCTb 6HI0 BCTPBTHTH YYEHHXDB, XYAOKHAKOBD,
pooGiie alopefl ¢k BHCOKAMD 06pasoBaHieMs, Cb TOHKO
PasBHTHMD 5CTETHYECKEMD BKYCOM®B; pabu 4acro Crano-
BHAHCH YNpaBHTEAAMH OOMMPHHXD XO034ACTBEHHHX'D
npeanpiatifi; UM MOYTH MOCTOAWHO MOPYYalI0Ch BOCHH-
tamie ABrefi u 1byeuie 604bHNXD. Takuxs Jioxell Heso3-
MO¥HO 6HA0 paBHATh Cb COGAaKOH nan GHEOMD, CHAa Be-
mefl npu6anxkasa uUXb, Bb ria3axsb rocnoiusa, Kb €ro
co6CTBeHHOMY YPOBRIO. BO BTOpPHX®, KAaCCH BOAbHOOT-
OyIEeHHNXD B'b 3TOMD MEpioAs Hrpailh BamHYI0 POJb
He MOTOMY TOABKO, YTO OH'B OHJAT 0YCHb MHOIOYNCIEHD,
HO H MOTOMY, 4TO co Bpemenu Kaauryas moyru Beb
MpHABOPHKIA XONKHOCTH OHANM 3aMBIEHH BOJBHOOTHY-
neHHKMH, KOTOpHE, 6Aaropaps sToMY, Apio6pBAM OrpoM-
HOe BiigHie Ha mmmeparopa M CABAOBATEAbHO AepKaJH
Bb CBOMXb PYKax® cYAbOH MBOTUXD 6aaropoxnsiimuxs
cB060 HOpOKAeHENXD. [Ipn TakKEXD 06CTOATEALCTBAXD
rocmopa crald 4YyBCTBOBaTh, YTO NpexHee Ge3MBpHOe
pascrodHie MeEAY HUMH H BXb pabaMH 3HAYHTEAbHO CO-
KpaTHioch. YKaxemt eme Ha jonymenie Bb Cenarp
I'aaa0Bb, Ba nONOAHEnie apMin BapBapamu, Ha cTeveHie
BB Pams sopeit Bebxs Bauifi u pBposaniit, na gaposanie
npaBa pAMCKaro rpaxjiafncTsa BcBMb knTeaams Pumckoft
AMnepiu,—n Hams 6yserp ACHO, YTO rpeyeckiff Kocmo-
NOINTH3MD HALIOAD Bb PHMCKOMDB obmecrss 6aaropap-
HYI0 NOYBY.

I'peveckad ryMamHOCTh BCTpBTHIA B: Pamb Takse
6aaronpiarana ycaosia. IIpemae Bcero naxo saMmBTHTH,
49TO OHA CTOHTD Bb TBCHOH CBA3H CH KOCMONOAATA3MOMD
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1 KaKD GH conpoBoxkiaers ero. Kpoms Toro ona mamaa
NOAEPEKY B HM3HBEEHHOCTH PUMIZHD H BB YYBCTBB
H3AI[eCTBA, PaSBUTOMD 60abe NPEEHATO.

Cropunsmb Bbp Pumt n npm sTHX®> W3MBHABWHXCH
06cTOATEAbCTBAXD COXPABAADL CBOE COOTBBTCTBie pmM-
ckomy xapakrepy. Uro Kacaerca 10 KocMonmoinTHYeckof
TeHAeHlin, TO 0Ha Bceria Ouaa emy nmpucyma. Mu Bm-
ABau, 4T0 ApesABAmie cToMKN DpH3HABaIH BCBXB Aloselt
PaBHHME M COGAHHCHHHMH Bb OAHH'D BCeMipHMil COI03b.
Ilosxnbiimie puMmcKie cTOMKH He TOABKO COXPAHHIH 3TO
Yuenie, HO pa3Buin ero eme pbunTesbEBe '°¢). Ilo
OTHONIEHi0 Kb Apyroff mopofi yeprb pHMCKaro xapak-
Tepa, — MATKOCTH, 'YMaHHOCTH, — CTOHLA3MD KOHEYHO
He INpeACTasifls Takofi ke Oesynpeunoi mapaazenw;
OAHAKO HeAb3A CKasaTh, YTOGH OHB CTOALD CB HEW BB
MpOTUBOPBYIM, COXPaHAH CBOE Npe:kHee YyeHie 0 moaas-
J4I0HIeMs TOCNOACTBS pasyMa Haih YYBCTBAMM H O ClO-
COGHOCTH Y€J0BEKA OAHAMH CBOHMH CHIAMHA AOCTHTATh A0
6oxecTBeHHAr0 copepmeHcTsa. Bb coumBeHiaxb MO3A-
ABANKXD PHMCKMXD CTOHKOBD Mb BCTPBYaeMb MHOrO
MBCT'h, CBUABTEALCTBYIOMNAXD, YTO OHN OHAH OYemb Aa-
JeKH OTH KECTKOH CYPOBOCTH APEBHHXD CTOHKOBH, YTO
OHH NPAMO NpH3HABAAA 3a YYBCTBAMH NIpaBO HA CaMo-
CTOAPEAbHUE CYMECTBOBanie, H60 NpeiNnACHBaiA Yelio-
BBKY CABAHTH 32 YHCTOTOI0 CBOMXD NOMSICIOBD H YacTo
OueHb TPOraTeibHO ONHCHBAIY CBOE COGCTBEHHOE AYMIEB-
Hoe HacTpoenie. Tbme counnenia CBHABTEAbCTBYIOTD, YTO
no3asnsfiie puMckie CTONKH 0T6POCAAR FOpPAY 10 YBBpen-
HOCTh Bh YeaoBBYeCKHXD cniaxs. Onu 06pamaioTs B3O-

106) Cu. y Lecky yms. cou. crp. 219 cabs. Bupepmre Bsh Iunepoma,
Jyrasa, Cenexn, Dnmxrera, M. Aspesis.
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pH deaosbka Kb Bory, koToparo onn HaynHalTBH npex-
CTaBJATh KAK'b ANYHOCTH, 1 B'h €70 CBOHCTBAX'D MpeANHCH-
BalOTH Y€A0BBKY HCKaTh 00pasels A1f cCOOCTBOHHArO €O-
BepUICHCTBOBaHiA 107).

CkasaHnaro KameTcs AOCTATOYHO, YTOOH YyOBAMTBCH,
YTO CTOMLM3MB BO BCEe BPEMA CBOEI0 CYUlECTBOBAHiA B
PuMB BB r4aBHHXD NYHKTAX CBOEr0 HPAaBCTBEHHATrO
YuyeHid cOBNagaxh Cb CYUECTBEHHHMM YePTaMH PHMCKa-
ro xapaktepa. Ve 0O OLHOMY 3TOMY OHDB AOAKeHbH
604D cpBaaThed Aad PUMAABD NCTOYHAKOM' IPABMAD 144
ux1 npakruyeckoii xn3nu. Ho sta ero npurognocts yBe-
JNYMBaJsach eule No Apyrumd mpaunHams. Bw nocabamie
BBKa pecnyGinKn PEMCKifl HapoAh cTail YTpauusaTh TO
KNBO€ BPaBCTBEHHOE YYBCTBO, KOoTOpoe BBpuBe BCAKof
TeopeTuyeckoil Mopaiu YKa3nBaeTh 4eI0BBKY Hajiexa-
mie NyTH Bb ero npakrnyeckolt xusmm. Jumasco sToh
WHCTHHKTHBHOH HpaBcTBewnocTn, Pumignnats crass ne-
KaTh ONOPH BB YKa3amiax® pascyika. Cromuusms cb
cBoefl KaszymcTuyeckoft MOpaibld MOr'b OKasaTh eMy Bb
3TOMD OTHOMIEHIN 6OABIIYI0 ycayry 198).

Haxkoneus, ykaxeMd ¥ elle Ha 0OJHO 0GCTOATEALCTBO,
cnoco6cTBOBABIIEE CTOMLM3MY YKOPOHHTHCA Bb DHM-
ckomb YMb. Onb 604D exnHcrsenHoff enaocoockoll cac-
TeMO# TOro BpeMenu, KOTOpad MOTJAa He TOAbKO YKHTHCH
P4AOMB Cb HallioHaJbHO# pumckofl peamrieii, Ho n oka-
3aThb efl mopjepxKy, Koraa oHa He MOria Goxse zep-
KaTbCd CAMOCTOATEABHO BCABACTBie TOro, YTO puMCKOe
o6mecTBo yTPaTHAO COOCOGHOCTh Kb HAHBHOMY BBpOBa-
Hil0. Mu BHABAN, YTO CTOHKHM NPU3HABAAH CYIIECTBOBA-

107) Lecky 1. 324—227.
108) Mommsen. Rém. G. II. 415.
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Hie exnHaro 6oxecTsa, NPOHMKAIOIIATO H OLYXOTBOPAIO-
maro Bcio Bceaennyo. Ho ommn npusnasainm 3a 60ross
TaKkXe BCAKOe NpoABAeHie sTOro Gomecrsa Bb Miph, OHH
o60roTsopaan u HE60 H 3¢MAI0 H AYMY YMEpmAaro yeao-
BBKa M MHOroe pApyroe. B sToM®> HMEHHO DYHKTH OHH
MOTAM HDPHMKHYTh CBO€ yYeHie Kb HalioHaibHOR pum-
ckofi peanrin, n60 6oru 310 peanrin 6HAM He KNBHMH,
PHANBHAYAJbHHMH CYIlecTBaMH, 061e4eHAHNMH BD IAOTh
H KpoBb, N0A06HO 6oraMs rpedecKnM®, a BeCbMa cia-
Ouimu 06pa3amy, OAMUETBOPABIIAME OTBACYEBHHA NOHA-
tia. Ho sT0ro Mazo: CTOMKM HO NPUHUENY BO3AEPAMBA-
auch 0Th 60psOH MPOTHBD PEANrioSHHXD BBpoBaHifi Aa-
xe Bb TBX'b clYyyasxd, rAb NX'h B3TI4AN COBCHMD He
CXOARANCH Ch 3THMH BBPOBAaBiAMH, OHH Cb IOYTeHieMD
OCTAHABIMBAANCH IepeAb STHMH HocABAHRME. Eciun mu
o6paTuMD BHHMaHie Ha TO, YTO 3D rOCHOACTBOBABUIHX b
B'h PascMaTpEBaeMoe BpeMa peJlario3sHHNx® Teopifi sBxe-
Mepu3Mb 06pamaas 60rosb Bb NpOCTHXD Jlojeil, sMAKY-
pen3mb CYHTaAh NX'b COBEPIIEHHO 6e3Y4aCTHHMH Kb Ye-
JoBbyeckoil cyAb6F, a HOBad akKaAeMid MoABeprala co-
MBBHiIO camoe MXD cYecTBOBaBie, TO eABa AN MOXKHO
COMUBBATHCA Bb TOMD, K'b KOMY MOrio o6paTHTbCA PHM-
cKoe obmecTso 3a NOjAepxKOH, Korpa OHO BHHYEAEHO
610 BB TEOpPETHYECKOMD YYeHiH HCKaTh 3aMBHH YTpa-
YeHHAro HaHBBAro peauriossaro yyscrea 109),

BB Bupy Bcero sToro MH BupaBb AyMaTh, YTO CTOH-
UA3SMD A0AEKeA'b OHA'b OKa3aTh 3HAYHTEAbHOE BiidHie Ha
NpaKTHIeCKYI0 KH3Hb PUMCKArb o6uecrsa, ecin TOABKO
3TO NOCABAHEE 06321210 JOCTATOYHHMH CPEACTBAMH, YTO-
65 o3HaKOMHTHCA Cb ero npunnunamu. Ho BB Haimumo-

19) Mommsen. R. G. II. 411—415.
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CTH STHX'b CPEACTBS Bb TO BpeMa He MOXeT: OHTh REKa-
ROro comatuia, n6o Pumisne Eaxoamamch BB Gesnpe-
PHBEHXD CHONIEBiAX® CO BCEMH IEHTPaMH rpeyeczoli
06pa30BaHHOCTH: BOGHEHE MOXOAH, NYTEMeCTBid ¢ ca-
MHME Da3HOOGPASHNMH UBIAMH, MEXXY MPOYEMD Cb
cneuiaipnofl mbabio 06pa3soBaTbhCA MOAD PYKOBOACTBOMD
3BaMeRATHXh IPEYECKAXD YUYEHHXs B ®PHIOCOS0BH, Bpe-
MeHHOe H NOCTOAHHOe NpefuBaHie rpeyecKHX® ¢HAOCO-
o0Bb B PuMB—Bce 510 BB BHCmel cTenenn oGieryaso
PumagEam® BO3MOKHOCTD MOSHAKOMHTHCH CBH SHAOCOP+
CKHMH Y4YeHiAMM BOOGIXe W Bb YaCTHOCTH CB CTOMIAS-
MOMD. ‘ :

N asficTeuTessHO MH uMMEeMD MBOXECTBO CBBAS-
TeibCTBD, YTO 3HAKOMETBO € &RAOCOdieHl, BB ocolen-
HOCTH cb omAOcOviedl cTomyeckoll, cocrapigxo npHAaj-
AeXHOCTb He OXHHX'D TOAbKO YYEHHXB, HO Bcero oGpa-
3oBanHAre pEMcKaro o6mecrsa. Taxs euzocoes Baocciit
AB1GeTcd OXRUMD N3 npRGAnmenuuxs Tu6. [pakxa 110);
cronks Ilanenii mrpaas Bupryw poib BB 0Opasosan-
HoMd Kpyxks Cummiona, % X0MB KOTOPAro . ous uMBIS
nocTosnHOe nNpe6usanie; #niocoes Kieliromax: maxo-
ARACH B'b NEepenuckd U JHYANXD CHONIEHIZX'D CO MHOIM-
MR 06pasOBAHHLIMA JIOXBMA DHMCKAro OGIIECTSA, KK .
HANp. Cb HCTOPAKOMD ABIOMB AJBGHHOME R BOSTOMD
Jyunaiemsn!!'). llospnbe pacupocrpaneniio ®R10cosCKAro
06pa3cBania (4B 0CO6EHHOCTH CTOHIU3NA) AOAKHE. ORI
MHOro coxbiicrBoBaTh eHA0COPCKia coynnenis [luuepouna,
KOTOpHil He TOIbKO 3SHAKOMAAS PuMIaHD € ©HI0COS-
CKUMH YyeHiAMH, HO M OYeHb YCOPAHO COBBTOBALD MM

110) Voigt, II. crp. 634. not. 769.
11) Mommsen R. G. II. 408.
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sapnuaTthca oulocosiefi. B coysmemisxs storo nmea-
Tejd HaXOAATCA CBHABTEILCTBA, YTO BB €r0 BpeMs ¢H-
a0coacroe o6pasosanie 6HI0 3HAYATEABHO PACIpOCTPaHe-
BO cpean 06pa3opaBHHXs PumMagns 12). Yro seakomcTBo
M MHTEpeCh Kb CToHyYeckoil eniocoein He ociabbiu u
85 Nepsue BEKA BMHEPid, 3T0 AOKa3HBAETCA COYHHEHiA-
mn Cemexu n Mapka Asppesis, HU3BBCTHOCTBIO M Biid-
HieM> MHOTHXD CTOMKOB'b TOrO BpeMeHH H Yupexieni-
eMh ®HIOCOPCKHX'D IKOAD ¢b WBABI NpPONATAHAH CTO-
nunsma (ops Mapks Aspeain).

- Taks KAk pRMcKie IOPHCTH HECOMHBHHO NpHHAAJe-
Xaiu Kb 06pasoBaHHOMY Klaccy PHMCKAaro o6mectsa,
TO OABHX'D BHUIENPHBEAGHHNXD PAKTOBHL OHAO OH yxe
AOCTATOYHO A4 NPH3HAHIA, YTO U OHH OHJIH 3HAKOMH
cb yyeHiemb cToukoBh. Ho MH HMBeMT H NpAMHA CBu-
ASTeibcTBA, NOATBEpEAAOMiA 3TOTH oakTs. M3® coun-
nenift lunepona mu y3naems, 410 cabayolie OpPUCTH
npusajaexasn kb croumyeckoh mkoas: K. Jexift, M.
®ypitt Puas, II. Pyrnaifi Pyes, Ks. ailk Tybepons,
Ks. Myuiti Cuesosa, asryps, Cekcrb [lomnedt, M.
Bpyrs, M. Karons u Ceps. Cyasnuuiii Pyes !13), 1. e.
HOYTH BCH SHAMEHHTHe KOPHCTH KOHHA pecnyO6auKa.
- KpouB masBaHHHXD ecTh emle HBCKOIbKO IOPHCTOBB
TOro xe BpeMeRH, IPHRAAIEEHOCTS KOTOPHX'H Kb CTOH-
KaMs BBPOATHA, XOTA HENOCPEACTBEHHO HCTOYHHKAMH
He sacBupBreancreosana. Takosu Aks. ['aaxs, Baip6s
- dynunaikt, Cexcrs [lanapii u Tafi IOsenunili. Bes omu
yyeusxn Myuiz CueBoan u easa AM OCTaiHCh BHB Bed-
Karo BJigHig cTOMYecKEX's BO33phEilk cBoero yumre-

n) Voigt. I. 233, 234.
us) Cu. Voigt. I 253,



67

ag 114), OTHOCHTEAbHO OPHCTOBD BPEMEHT HMNEpiN M
He NOXeMD DpPHBECTH TAKOTO Xe HONOCPeACTBOHHAro
ceabTeabcTBa. MR He MOEEMD: JaxXe YKasaTh HH OAHO-
ro nucareas, koropuii 6u noao6uo Iunepony sacsnas-
TeAbCTBOBalb HAMD O PACHPOCTPAHEHHOCTH MEEAY STH-
MH IOpHCTAMH 3HAKOMCTBA Cb ¢HAocoeieli Boo6me. Ho
8T0 06bACHAETCA HE OTCYTCTBieMb ®HAOCOOCRAro o6pa-
30BaHid OPUCTOBD, & CKOPBE OOHYHOCTBIO STOro ABJE-
Hig, He BO30YXKAABUIATO BCABACTBi® BTOr0 HHYHErO BHU-
manid, KaKb 3TO cay4nioch so Bpema Iluuepona, Koras,
PAcOpOCTPAHEHHOCTh SHAOCOPCKArO 00pasoBanis MexAy
wpucTaMB Ouaa ABIOMD HOBHMB. BT SHAKOMCTBS loph-
CTOB'H HNIEPiN Cb TEOpidMH IPEeYeCKHXD H PHMCKHX’S
#BJOCOP0BD MH MOEEMD YOBAHTHCA OTYACTH NO HBKOTO-.
pHMB OTABAbENMG YYEHIAMD HXB, HA KOTOPHXB OTpa-
3W10Ch BiigHie TOre maH Apyraro ouiocoea (Hamp. HXB
onpepBienie nouarifi cnpaseaiusocrd, npasa, OpHcCOPY-
AeHIIiM, Abaenie EH3HA YexoBBueckoll Ha cemuaBrHie
nepioAm 4 mp.) '!5), OTYACTH IO HPAMHMB HXB CCHA-
kamsb Ha [lzarona, Apucroreas, [lnearopa, Huuepona n
Ap. !'¢). Uro ®e KacaeTcd )0 3HAKOMCTBA CO. QTOMLHS-
MON'b, TO OHO AOKASHBAETCA OTYACTH CCHAKAMH HA €TOU-
koss (nanp. Mapuians na Xpmsunna D. 1. 3. fr. 2) 117),
TAaBHHME Xe 00p. TEMB YyYeHieMb O eCTeCTBEHHOMD
npasB, KOTOpoe OH10 H3I0KEHO BHIie.

Hraks, Pumiane umban Bes cpexcTBa Y3HATH H A’BH'
CTBETEJHHO 3HAIH O4€Hb GAH3KO TY SHAOCOPCKYIO CHCTE-

114) Ortlof—Uber den Einflusz der stoischen philosophie auf die
Bomische Jurisprundenz. Erlang. 1797. crp. 48—5b.

15) Cu. Laferritre—De l'influence du Stoicisme sur la doctrine des
jurisconsultes romains. Paris. 1860.

ue) Voigt. 1. 254 cada.

117) Voigt. ib. e R
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MY, XOTOpas Taks 3aMBYaTeAbHO COOTBBTCTBOBAiA MX'B
HaliOHAJBHOMY XAapakTepy B ayymie BCBXB APYrHx®
CHCTEM's MOTra1a SaMBHHTH OCAAGBBABIIEE HOMOCPEACTBOH-
HOe HpABCTBEHHOE H PEJHTiO3HOE YYBCTBO. JTO AAETH
HaM'h MOXHOE OCHOBAaHie mpeAmolararth, YTO CTOHLASMD
0KA3alD CHIbHOE BJifHie Ha MHOTiA CTOPOHH KH3HA
piMckaro o6mectsa. Mu npeacTaBuMs paxh HCTOpHYe-
CKAX'h ®AKTOBB, KOTOPHE NOATBEPKAAWTD 3TO IPeAmo-
Joxenie, HO NpeABAPATEAbHO AOMEHH CABIATH CIBAYWO-
My oroBopxy. Bomepsuxt, rosops o BaigHiR crOH-
LU¥3MA, MM Sapanbe HCKII0YAEMD MHCAb O PAAHKAILHOMD
W BCeoGreMIomen s BAiARIR €T0 HA BCIO MACCY PHMCKArO
uaposa. Ira macca OmJa mOTrpyxeHa Bb Takofl - Hpae-
cTBenNH pa3BpaTh, YTO HAKAKOE ®HIOCOSCKOE Y4eRie He
Bb cHAaXDh GHAO BHTAIIUTH €€ OTH TyAa ''8). Mu umbems
BB BHAY A0BOIbHO OTpannyYeHnnfl Kpyrs HCTHHHO o6pa-
30BaHHKX B BOOGmE AYYWIHX'D A0Aell pascMaTprBaeMa-
ro HaMH BpeMeHH (T. e. OTYACTH KOHLA pecnyGARKR M
raas. o6p. nepsuxb Tpexb Be. nvnepiu). Ilo o6meny
NpRsHAHi0 Riac. OPUCTH NPRHAAAEXKAIN KB STOMY KpPY-
ry. Taks Kaks o6pasoBanie npaBa HAXOAHAOCH Bh HX'B
PYKax® Bb 9TOMD IepioAs, TO Add HAWHKXD HBaed co-
BEeplIeHHO KOCTATOYHO AOKa3aTh BAidHie CTOBUMSMA Ha
yrasaunuil orpannyensnil kpyrn. Mu ne xywaems gaxe,
YTOOH W B> 3TOMD OrpaHHYEHHOMD KPYry He Onio Bij-
dHig APYrHXBD ®UIOCOPCKHX'B YueHill, Hanp. niaTonus-
ua, snekypeusma ¥ np. Ho Mu yTeepxpaaems, 4T0 cTOH-
UH3MY BD 5TOMS KPYTy NpHEajlexaio npeoGiajapimee
Baignie. Bo BTOPHX'B, MH CYHTACM'S HEBOSMOKHHMD Npel-
CTABATh NPAMH A AOKASATEABCTBA BAiARid CTOMIH3MA HA

118) Cu. mop. Lecky I. 235—265.
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OPaKTHYECKYI0 KU3Hb, T. €. YEa3aTh HENOCPEACTBOR-
HYIO CBA3b M3BBCTRHXD #BIGHiH mpakTHyeckofi mmsmu
Cb PacnpoOCTPAHERHOCTHI0 CTOHLW3MA BH PUMCKOMD 06-
mectss. Mu AymMaeMs AOCTHFHYTb 5Toil UBAM KOCBEH-
HHMB NYTeMb, AOKasaBlln ray6oxoe Briguie croumnusna
HA XapaKTeps ¥ ABATEIbHOCTh ABALBHXB AUl obuie-
CTBEHHNA ABICHid CKIAIHBAANOL NDH NOCPOACTBS OT-
ABABHHX'D JHIB, CIEA0BATEAbHO HEN3OBEHO ROAXHH OH-
aW oTpa3uTh Ha ce6B TB BEpOBanid M BO33PBHiA, KOTO-
pumu Gnan ray60KO NPOBAKHYTH STH NOCKBARIA:
Moumsens Bb coefl Pumcro#t Hcropin '19) yrsepx-
A86TB, YTO UpaKTHYECKOe BAigHie CTORLH3IMA O6HAO HiH-
YTOXHO H BHPASHAOCH PasBB TOAbKO BL TOMB, YTO Bh
ABYX'b TPeX's 3HATHHXB A0MAXD BB YroAY CTORLUBNY
Aepxain 010X0# CTOAB; OHL TOBOPHTH, YTO BH KOHIS
pecny6ankn cTORIH3MD BO36YAWAD MPOTHBD ceba Rame
Bceo6m Y0 HenpiasHb, KOTOPAA PAHO HAH MO3AHO BO3HM-
KaeTh NPOTABD BCAKATO MYCTATO W BMBCTE Cb THBMS KO-
BapHAro IWuemMbpid; €O MHOTUXDH CTOPOHD OHB WOA-
Beprci HamajeHigm'h, OKOHYATENbHO MOAOPBABHINIM®D €TO
KpeAnTHh BB DHMCKOMB o6mectss... Hamercx wu me
omubeMca, ecan CKameMb, YTO 3TO MABHie SHAMeRATATO
ucropnka Goate pE3ko, ymnb cupasesinso. He wa oxnolt
TOABEO EYXHB ABYXB Tpexs 3HATHHX'B rOCHOA® OTpa-
3naoch Baignie cronyeckoft sTnrn. Ea npexnucanie ocy-
miecTBAATh A00poxBTerb He HA CIOBAX'D TOIBKO, a Ma
ABaB, eda Tpe6osanie, yr06p Kamiw#h rpaxpamnE® npm:
NEMaaD ABATEAbHOE YYacTie B rocyaapcrsennofl mpsun,
BAOXHOBAZI0 MHOTHXD O6mecTBeHHHXB ABarerelt, xo-
TOpHe Aif BCBX'D BpeMeRh OCTaHYTCR o6pasnaMu rpax-

119) 1. 417. 111, 570, 571 (6-e msa.).

Il
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saHcxaro myxecrsa. ,Bs To Bpems“, rosopurs Jskxm,
,E8KD N3 OAD 3AaNid pumckoli 106poABTelH BHMHBAXO
OAWH'L KaMeHb 3a APYTHMD, B TO BpeMs, KaKs POCKOmMb
W CKeNTHDW3MDb, YyXecTpaHAHEe HPAaBH M peJurim moa-
KanuBaiHCh HOAO BCe 3paHie paMckofi nanionassnofl xns-
HU, CpPeAH NOCIBAHHXD CYAOPOEHHXD ABmmenilh ymm-
paiomeli cB060oAH, CPeAH Y®acHaro Kapmasala NOpOKa,
BACTYOHBINATO BCIBAB 38 ea Moru6esvio, CTouks ocra-
Baicd HEMSMBHHO NpPEACTABATEIEMD: H OXpaHHTeleMD
npomaaro. llapria, HocuBmax Giaropoamoe wa3Bamie
naprin A06pOABTEIBHXB, HPEABOAHTEALCTBYOMAR Ta-
gKAME JioibMu, xaxs Karomt, Tpasea, leapupifi nam
Bypps, moaepxmBaia sHaMa pumckofi X06pOABTEXH n
pamoko#l cB060AN BB caMble MpayHWe JACH A6CHOTH3MA
p pacnajeniz. Kaks ¥ BCB I0AH, KOTOPHE BHOCATD Bb.
HOANTHKY CHMALHYI peIHrio3myio pesHOCTb, OHM YaCTO
6uiau YSKOCepAH H HETepUHMH, CABNH NepeA’ Tpe6o-
BamiaME Hen36BxHNXD H3mBuelifl b1 o6mecTsB, HecHmo-
co6HH Kb KOMOPOMHCCAMD, CIHIIKOMD BRacTOHYABH R
OHPOMETYHBH B CBORX'> TPe6OBaHiAX'b; HO CBOGIO HENO-
xo1e6nmocTbI0 H 6e360A3HEHROCTHI0 OHE Goite IBMB
sarzaxuBain cBonm omnGkH. Crporas YHCTOTA XD WH3-
HA H repoilekoe seandie NX'h CMEPTH NOAAEPXHBAIN BOC-
nomunanie o pumcko#l cBOGOAB Aaxe NPH TAKHX'D HMIe-
paropaxs, Kaks Hepoms nam Tpazns. IToxa Guau Ta-
kie 110AH, YYBCTBOBAAOCD, YTO HO BCe eme mOTepiHo. B
HBHX'D OHia eme onmopa Axd ¢B06OAH, cBma po6poxbTean,
ROTOPO® MOTIO CHOBAa XaThb pOCTKH, xHBOH mporecrs
DPOTHBD XECHOTH3NA H HCNOpYeHHOCTH HMnepin“ 120),

Ho cromumsmb CO3xath HE OAHY TOXBKO ONNO3HLIM
RECHOTH3MY M HpaBCTBeHHOMY pasepaty. Oub 2a1s Prm-
Wsntengnchichtm 1. 266.
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ckofi ummepin mBckobko xopomuxs upasutesed. Ba
0coGeHHOCTH CXBAYeTs 3ABch YNOMenyTh nus Mapka g
Aspeaia. Bossnmennad XiYHOCTb 5TOT0 MMNIOpaTOpa CAY-
KUTH BeCbMa KpacHOPBYABHME CBUABTEALCTBOMB TOTO,
KaKOe XHBOe H ray6okoe BiigHie MOrh OKaSHBATH CTOH-
~ 1H3MB Ha pHMCKoe o6mectBo. Mapks Aspexii oTs npu-
poAn 6uab Markaro xapakrepa. Ilostomy ero ryman-
HOCTH, ero YyBameHie Kb Yelopbyeckoft anynoctn Ha-
mau ce6B BB croMiuSMB TOALKO NPREUANIaILHDE OpaB-
"aanie n ocstmenie. Ho sTo yyenie mpuiaio ero xapax-
TepY M TaKid 4epTH, KOTOPHXD BL HeMb He GHio OTH
UPHPOAK: TAKD HANP., HECMOTPA HA IPHPOARYIO HAKSOH-
HOCTb Kb coHauBoctu, Mapks Aspeaiit Bo Bcelt cpoet
®HSHA 6HAD caMBEMD 6e3ynpevyHHMD TUpeACTaBUTEieMd
cronyeckofi 106poabrean, KotTopad, KaKd MH BUABAN, CO-
cTofia He B'b CO3eplaHin, a Bb ABATEAbHOCTH; AQXKE ITe-
peas camolt cmepTbio, cpeiu TAxkeANXxd crpajamifi, onb
3a6uBass 0 ce6s, 3anaTHii Mucab0 06 06MECTBEHHOMD
6BicTBin, 0 Yyms, cBRpENcTBOBaBMell BO MHOIHXD Yao-
TaXD ero rocyaapcrsa. [IponeknyTaft cambms ropaynmsb
’eraHiem's BHPBATh pHMCKoe 06HeCTBO H3'h PA3BpaTa,
B> KOTOpH# OHO TaK® ray6oro 6mi0 norpyxenc, OHbB
OXHAKO HMKOrAa, NOAS BAiAHieMT CIPABEAIUBATO Hero-
AOBaHid, HEe YOOTPe6adas HACHABCTBEHRHXD MBpPD AAA
RocTuxeHia cBoelt MBAR: cronveckad euAOCOPiA HAYUnAA
€ro GHTH rOCNOAMHOMS CBOMX'D YYBCTBD 1271). o
Kpoms rocyaapcrsennnxs aiogeft, cronuusus nopo-
AHap eme ubaufl pagr ocoGaro poxa 0G6UECTBEHAHXD
ABaterell, KoTopHe mocrapman ce6s sapauefl TpombBB-
AHBaTh CBO@ YYeHie UBAnMD Maccamb Awiell. Onm Ghan

131) Lecky. I. 227—233.
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ABYXD POROSD: UBHEKHM H perTopH. Jakkn, ocuoBuBaach
Ha OXAHOMD COYHHEHIH IHKTETa, AReTD CABAYioLee ONH-
cagie HAealbHATO UMHHKA: ,UHBHKD 201EEHSh NOCBA-
AT BEI0 CBOI EH3Hb MOYYeRilo xiogell. Oup Aoimend
ocTarbcd HeEeHaTHMD, H60 OHD He AONEEHD HMBTb HH-
HAKHXD ceMeHRWXs BaKIOHHOCTell, KOTOPHE MOTYT Ha-
npasaaTh ero Ba HHOM MyTh H Ociabaath ero cauan. Ous
AOAEEH> HOCHTH CaMoe AypHOe uiaThe, COATh HA ToJof
3eMaB, BCTh CAMYI0 OPOCTYIO OMILY, BO3AEPXHBATLCE OTH
BCHX'b 3eMHHX'h YAOBOALCTBIll W TBMD He MeHBe NOKa--
3uBaTth Mipy UpUMBDPH DOCTOZEHO OAHBAKOBOH# Beceso-
cra B A0oBoabcTBa. HEKTO, NMOA® cTPaxoMb HaBiedb
Ba cefa Oomeckii rabeb, He A0MKEeHD OPHHUMATDH
TAKYI0 MHCCilo, 6CAK OB HE YYBCTBYeT: CeGA MpH3Ban-
HEM kB Bell camums I0nntepons. Ero 3ajaya cocroutn
BB TOMB, YTOGH XOANTb MexAY JIOABMH, KaKb NOCAQH-
HuEKD 60xifi, n BO BpeMA u He BO BpeMd HAaUOMHHATH ©
BXh HErOANOCTH, MaXOAYWin u mopoynoctu. Om® x0A-
MeH'h OCTAHABABBATh 60raTaro0 Ba PHHKSB, NPONOBBAH-
BaTh HAPOAY HAa YIBLB, OHD He AOAKEHD 3HATh HM CHHC-
XOXAGHid, HM cTpaxa, OH'D AOA%EBD Ha BCHX'b MYIHHD
CMOTPBTHb, EAKD HA CBOMX'B ChHHOBefl, a Ba KeBIUED—
Kakd Ha cBouX's Joyepeil. Cpern Hacubxawmelica Toann
OHB JOMKEH: COXPaHATh Beceioe cuokoBcrsie, yToOw
JI0A4 LY MalH, YTO OHD CO3AaHs M3D KamHi.JypHOe o6pa-
menie, nsruanie, cMepTh He A0LEHH OHTH A48 HErO CTPaMI-
HM, 560 ABCUHIARHA €r0 KU3HE AOJKHA PaspEIIHTL €ro
0Tb BCAKHX'D 3€MHHXD Y3, B AaKe ecanm ero GYAYTs
6ATD, OB A0AMEH'D JI06ATH TEXD, KTO ero 6beT’s, HOTOMY
970 OB ecTh OTelh H BMBCTE ¢b THMB 6paTh BCBXB
alogeit“. 122) Ecan cTonkoBs, npu6inKaBIAXCH Kb 9TOMY

199) Lecky. Sitteng. I. 280, <
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Biealy Gilie n HEMBOFO, TO BCA TAKM OHH He MOFAH NpoH-
TH 6e3CABAHO CpeXH PHMCKAro o0mecTsa. . ]

- CoBeplIeHHO HHNMD X8PAKTEPOND OTIHYAIHCH peTo-
pu. 3710 Guan GaecTamlie NPONOBEARNKH, KoTOpue, ne-
pebsxas U3B OXHOFO FOPOAa BB ApPYro#l, cobmpain Bo-
EpYrs ce6a MHOrOYMCIEHHHXb caymiaterei 6osvinei
yacThio H3b n36pannaro ofumecrsa. Mexry peropanu
66110 MEODO IMADPIATABOBE, KOTOpPHE CKOpBe IPHEHKAIN,
YBNDh ROAACPHEMBAXH, AYXOBHYW EH3Hb BB 00iMecTsS.
Ho 6uay memAY HHMU H XIOAM HOYTORHHE, NOIb30ORAB-
Iniecs STPOMHEMTD BAidRieND Ha coBpeMesHHKOBB. Ta-
KoBd G6ulanh cTouks [Jions Xpusocroms, soctasusmili ce-
63 saxayefl Bcell wH3HH — 3HAKOMUTHL HAPOAHHA MACOM
co cromyeckumn yueniamn. lss ero pbueil Bmawo, o
OH'B ,nponopbinBarb Oxaroporusiimili m uncrbiimilt re-
WIME, 38MKIAAD YMaHROe o6pamenie c» palamm W
6uab NepBHNT USD MucaTelell mmnepiu, ocnapueaBmINXD
npaBoMBpHOCTL BacabAcTBenHaro paGersa“. Kaxyw cu-
1y EMB10 ero KpacHOphYie, MOXHO CYJHTb 0O TOMY,
YT0 Ch €r0 NOMOMbIG OHD HBEKOALKO PASH YKpomals
BOSMYIIERid BIHXb BAPOAHKXS Macch. Takomy siis-
Bil0 MH J0AZHH HpHUHAcaTh eme OGOJbumlee 3Havemie
scaBacreie roro, 4ro Jions XpuH3ocTOMT CBRiB CBO®
yuyenie 4yTh Be Ha BCBXD KOHNAXD pHMCKol mmmepinm
(8» Puus, Ba Geperaxs [Jymaz, Bb Aennaxs, 8s Ma-
Jofi Asin, Bb Asercanapin) 13%).

Ho ne 8% oanoft Toabko o61actu obmectsennoft Aba-
TeAbHOCTH CTOHUH3MD ABAdeTcd ®H3HeHHOH cuaofi; onn
o6Rapy=usaers csoe Adiicteie m Bp yacrHoff musum.
Cromyeckie enocosnl 9acTo O6HAM NPH3HBAEMH Kb HO-

128) Lecky. ib. 1. 283.
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CTead YMApAoIAro, YTo6H NOAKPBUHTH AYXB €ro Bb
upeacmepTHLi Yach; Kb POACTBEHHHKAMD YMEPIIAro, 4T0-
Ou yrsmuTs BXD BB noHecenuofi yrpars. Baaroaapa
KasyHCTHYECKOMY XapakTepy MX's MOpaliH, Kb REMB Ya-
cT0 06pamaiuch 3a COBETOM: BB 3alYTAHAWXD BOBpO-
caxs copbcern. CTORKR 0YeHb 9acTO 6HARM BOCHHTATEXd-
MR OHOmECTBA !%4).—

. CkasamRaro xaxerca A0CTATOYHO Aid TOTO, YTOOH
YOBARTBCA, 4TO CTORHE3MD GHID XHBOIO CHAOM, PYKO-
BOAMBIHEN JI0AbMHA H3BBCTHATO KPYra BO MHOTHXD CIY-
Yagxs nxbp obmecrsennofi m yacraoit musmn. A sroTh
' BHBOAB A86Th HAMD BOSMOXHOCTb OTBETHTh HA mOETaB-
aentinii Bumie Boupoch: KaKie 3ajaTKE AmMBIO YyueHie
XJ1acC. IOPHCTOBL O ©CTeCTBeHHOM® NpaBB AXAd NPAKTH-
Yeckaro npumBHEHiA? HiW RAAYE: KaKoBa OuHia XH3He-
cnoco6nocts storo yvenia? OTeETD A0AmeHD GHTH CAB-
ayomifi: yyenie cromkosn O ecrecTBeHHOMD NpaBs,
KaKkD TBCHO CBA3RHHOE CO BCOI0 AX'DH 3THKOH, D yMax®
Paxigats Boo6me u BL 0COGEHHOCTR BL YMaxb IOpH-
€TOBL NpeBDATHIOCE H3E OTBIeYeHHAro TeOpeTHYe-
CKAro B3rigia BB NPAKTHYECKO® ntposanie ROTO-
poe, Kakb TAKOBO®, ecrectseHHO MoGyxiaio Pmmizms
NEPeHECTH ero OCHOBAWE NYHKTH Bb Coepy rsﬁcrnn-
Teabnoll xu3nn.

——

134) Ib. crp. 279.
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AHaNIH3® HCTOYHHKOBB, COACPWAIMMHXD Yyde-
Hie KJIACCHYECKHX'H IOPHCTOBBH 0GB onena-
poarOM® mpaBB.

[lo3nagOMHBIIKCH CD 3AEMEHTAMH, H3D KOTOPHX'b CA0-
EH20Ch Y4eHie KIaCCHYECKHX'h 0PHCTOBD 006 06mena-
POAHOMD NpaBh, MH MOEEMB NPUCTYUHTH Kb u:uoaceuuo
H AHAAA3Y CAMHXD HCTOYHHKOBB, B KOTOPHX'D coxpa-
HHJOCH A0 HAch 310 Yuenie !25). Tlo mpuymHam®s, Koro-
pua 6YAYTD BUAHH uUpH AasbHBHAmems n3t0menin, MH
cyHTaeMDb HEOOXOAHMHMD PasSABIUTE BCIO Maccy HCTOY-
HUKOBS Ha YeTHpe rpynnu. Ko nepso#t 6yxyrsp orHo-
CHTbCA MBCTa, NpUHAAJEXAUlid HCKiunTeAbHO ['alo; Kb
OCTaibHLMB TPeMb—MBCTa BCBX'D NPOYMXD IOPHCTOBD.

Haynewt-¢en T'ag. Camoe. riapmoe _MBCTO, EAKD NO
NOAHOTE W onpexbienHocTA cBoefl, Takb M o TOMY 3a-
MBIIATeALCTBY, KOTOPO® OHO HPOH3BOAD CPOAH TOAKOBA+
Tedoll puMcKaro npasa, HAXOAMMB BB CAMOMD Hauars

Hucraryni# T'as. Ono macug/_,,nc_’%g_/mnu(t/\

MHe 3aKOHAMH M O0HvYagMH, UOAB3YIOTCA YACTHI0O CBOHMD

135) [Ipm sToMs umrTatess momern yOBARTBCH, uTO MM AuBaE OcHONA-
TCILHNA UPRYEBH DABAESATH BB JU6HiH WPECTOBD ARA DAEMOHTA,
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COGCTBEHENMD UpPABOMB, YaCThi0 OpaBOMD OGHMMB
BCBMD AXEMD: RO TO NpPaBo, KOTOpoe Kamiw# Hapoa®
caMDh YCTaHOBAfeTD AAd ce6d, cBoficTBeHHO TOAbLKO emy
OAHOMY H Ha3HBaeTcd LHBHALHBIMB, KaKh On mpaso,
csoficTBeHHOE TOAIBKO ONpPeABAEHHOMY TOCYAApCTBY
(civitatis); To me mpaso, kotopoe ecrecremanft pa-
3YML YCTAHOBAETH MEEAY BCEMH 1I0AbMH, OIHHAKOBO
npaMbEgeTcd Y BCBX'h HAPOAOBH U Ha3uBaercd ob6mena-
POAHHMD, KAKD GYATO 3THMD NpPABOMD NOAB3YHTCH BCH
vapoan. U pamckift mapoas NMOAb3YeTCA YACTHIO CBOUMD
0COGEHHHMD NPaBOM , 48CTbIO NMPAaBOMB O6mWMTL BCBEMD
HogAnE® 126),

B xonoanenie Kb 3aToMy MBCTY caBiyeTs mpmBecTH
eme 0iHO, B3aTOe M3B Apyraro couynnenia Taa (Libri
Rerum quotldlanarum sive Aureorum),ras onb pascma-
TPHBAET MEXKAY NMPOYHML coco6H NpioGpbTeRia npasa
co6crsennocT. Tamb roBopaTea: ,0AHT BemM MW mpi-
o6ptTaeMs Bb COGCTBEHHOCTb HA OCHOBAHIA OO0 mena-
poAHATO NpaBa, KOTOPOE NO eCTECTBEHHOMY pasyMmy
upuMBHAETCH OAMHAKOBO KO BCBMD JIOAAMDB; APYrid Be-
¥ MH 0pio6pBTaeMs Ha OCHOBAHIM LHBHABHATO MpABA.
R raky Kaxs o6menapoanoe npaso Apeprte, RGO 0RO
co3xane mospemenuo Ch CaMHMB POAOMB uexos'kq'éﬁ
CKuMb, 'ro M Aomuu c'p Hero Hayath CBO® ns.lomeme 127)

s txate fer s

#6) Gai. 1. 1.: Omnes populi, qui legibus et moribas reguntur, par-
tim’ sup proprio, partim communi omnium homiaum jure utuntur:nam
quod quisque populns ipse sibi jus oconstitait, id ipsius proprium est
vocaturque jus civile, quasi jus’' proprium ipsius civitatis; quod vero
naturalis ratio inter omnes homines constituit, id apud omnes populys
peraeque’ custoditur vocaturque jus gentium, quasi quo jure omnes
gentes utuntur.»

17) D. 41, 1. fr. 1. pr.: Quarundam rerum dominium naunciscimur
jure gentium, quod ratione naturali inter omnes homines peraeque
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9rn aBa MBeTa cojepmars BH CeB. BcB npHsHAKN,
Koropsie TIafi pRONCHBAeTH 00meHapOARONY  HpaBy.
9Tn npE3HAKM CYTh caBAYyomia 138).
1) O6menapoxHoe NPABO YCTAHOBIGETCA @CTECTBO H-
RHMD pasymomp (ratio naturalis). Irors mpusmaxs
“Taf upHBOARTS HEe Bb OAHOMD TOABKO OGHIEM Ompexs-
aeHin nouatis o6meHapogmaro npasa; OHs HacroRkyuso
BO3BpamaeTcd Kb HEMY N0 pasiuYANMS NoBoAaMD. Taxs,
KPoMB TOAbKO YTO MPHBEXGHHAro MBCTA H3B ero 00N -
aensnxd Bemefi“, Bp MEcTHTYyNiaXD, NO ROBOAY AOFe-
BOpa TOBAPHIIECTBA, OR'E OAHOBPONENHO 3aNBYAGYD, Y10
8Ta CABIKA NPABAKIOXHTS Kb OGMIeHAPOAHOMY Hpa~
BY R YTO NO eCTOCTBOHHHOMY pPA3SYMY BCB JIAN
MOTYTH 3aKiiuath ee '?°). Bs npasesennons sume ns- -
crs #3b ,00usenunxs semel™ I'ali ropopurs, ro onw
HAYHETH CBOe M3M0KeHie co cmoco6ops 06U eHAPOR-
HATo NpaBa, H BCABADL 3aTBMB, N0 MOBOAY OAHOrO H3I'M
3THXD cN0C060BD (0ceupatio), roBopRTS, 470 Pen(R Ges-
X034fiHHA 10 €CTECTBEHHOMY PASYMY Cramopires
€OfCTBOHHOCTDBIO, IepBaro 3aBiaibpawmaro umu '30), By

servatur, quarundam jure civili.... et quia antiquius jus gentium cum
ipso genere humano prodnum est, opus est, ut de hoc prius referen-
dum sit. . &

128) Cu. obs srows Voigt. 1. §§. 79—82.

119) Gai III. 154: «tem si cujus ex sociis bona publice aut privatime
venierint, solvitur societas; sed hoc quoque casu societas de..... con-
sensu contrahitur nudo, juris gentium..... omnes homines naturali
ratione possunt>, Manycxpanrs 33 Toms wherd, rad soSmawres ove

. ©20Bs, HODOPuEND, BCABACTBie 96ro B3 naryemows naparpadd ecrs mpobd-
au. Ho omm me amwawrs coxpamssmises ciosa rore ofmaro cumcta, ¥o-
topull yxasans mamm B3 remctd. Cp. mpuwduamie Bézmara m» lmnyl.
Tan, nsaanie 4-e 1855 r. erp. 222. .

130) D. 41, 1. fr. 8. pr.: «Quod enim nullius est, id ratione uamnh
occupanti conceditur, '
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ToN'h me covmmenis I'ali k3 cmocoGann o6memnapoax-
Hare upasa, Kpouh saBiaabmia (occupatio), ormocaTs
MexAY IPOYHMD BOEHRYIO AOOWYY H neperauy. Bp Ua-
CTHTYNiSXD X€ TB X6 CaMu6 cH0CO6N OHB NPAMO OCHO-
BHBAGTS NA 6CTECTBEHHOM b pasyMB !31), ,
2) Bropoit npuseans oGmenapoAnaro npasa, no I'aw,
€cTh TOTH, YTO OHO MMBETH cnw BCBX D Aw0iell,
Yo Iali atlicTBETEAbHO NpPENNCHBALD 06LIERAPOAROMY
UpaBY 9TOTH NpPESHAKD, STO NOATBepEAaeTcd, KPOMB
BMMIONpHBOjeHNAro obmare ooperbsenia (Gai. I. 1),
CABAYOHIAME MBOTAME H3D coyuuemii sToro wpucra,
B3 Huereryuiaxs B3 orabah 06b o6da3areincTax’db ro-
BOPATCE MEmAY HNPOUNND. ,CI0BOCHOE 00438TEABCTEQ,
SaKINNAEN06 MOCPeACTBOMS C208D ,Dari spondes? spon-
deo®, 20CTYDHO TOABLKO OAHEMB PHMCKHMD IPamAAHAMD;
HO OCTAISHHA ©OPMH CJOBECHHXD 0643aTEIbCTRH HPH-
HajiexEaTh Kb OGEeBAPOAHOMY NPABY H HOTOMY
BNBIOYD CBIY MOXAY BCBMH 210AbME, GYAYTH J4H
omd pRMCKie rpaxaane @am HHOCTpamuH '%2)“. H%-

—_—

) D, 41, 1. 4.1, 5. § 7., 9. § 3. Cp. Gai. II. 66, 67, 69. Dolirrs
apazoxsTs Af Tolf me uBam eme ogmo wBero Tam, a wwemmo Gai. I. 189:
wed inpuberes quidem in tutela esse omnium civitatium jure contin-
git; quia id naturali ratieni conveniens est, ut is, qui perfectae
aetatis non sit, alterius tutela regatur>. Taxs xaxs Tali B1 cBoens 06-
mexs ompeAbaenin obmemapoxraro mpasa (Inst. 1. 1.) rosopars, sro omo
snfers cray 30 Bodxn rocyaapersaxs (apud omnes populos), To Qolirrs
AyMaeTs, NT0 BMpAmeHie ¢jus omnium civitatiums osEavaers olmena-
POLNOS HPABO, M OTCWAA Yme saxywvaers, 4T0 I'all BB sToms wBcrd ocmo-
mupaers obuopapoj. mp. ua ecTectRemmons pasymb. Ho % cusram cowns-
TeJbuMND HpeAuosomenie, uto Iall B3 umr. wBcT romopETs o0 jus gen-
tium, a goToMy B We phmawch moap3oBarbed THMD mBeToM® AR BacTOR-
IATO BONPOCA. )

102) Gai. 11I. 93: <Sed haec quidem verborum obligatio Dari spon-
‘des? spondeo propriacivium Romanorum est, ceterae’ vero juris gen-
tium sunt, itaque inter omnes homines, sive cives Romanos sive pe-
regrinos, valents,
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CKOAbKO HHXE, YKAsaBHIK HA BHAN NHCbMEHHWXD 004-
sateanctsd (litterarum obligationes), Tait rOBOPHTS,
YTO Chb STHMH NOCABAHHMH HEAOAXHO CWBUIMBATH ,,xac-
CQBHA 06 o6azareabcTa® (arcaria \ nomina), Takh Kakb OHU—
YCTaHOBAAIOTCH ASHCTBHTeAbHON “Bhiiauell Aemers roa%-
HUKY W CABAOBATGAbHO NPHHAAIERATH Kb PeaibHHMB
sonTpakrtams !33), [lo sTomy cupaseiauBo rosopurcs,
YTO0 KaccoBhd 0043aTeibCTBA AOCTYNHH H Ad8 HHO-
CTpanleBD, ubo OBM YCTAHOBALIOTCA HE 3aHeceHieMD
Bb KpUry (non ipso nomine), a pblicrsaTeapnoll Buaa-
Yeil zeHers, sT0TH pOAD 0643aTEABCTBD UPHHAAICEHTD,
kb 06meHapoARONY npasy '34)“. Ckasars, 4T0 001-
'3aTeIbCTBO PABHO AOCTYNHO AAd PHUMCHHXD IPagiant u
AlA HHEOCTPAHLUEBD,BCE PABHO, YTO NPH3HATH €r0 A0CTYH-
UHMD AA4 BCBXD 2i0el.

Haxecabayomis ABa mBera samByaTedbHN TEMB, YTO
OHH. He TOABKO NPHOHCHBAKTEL OGLIEHAPOAHOMY NpaBy
pascMaTpHBaeMuii HaMH NPHSHAKD, HO Bb TOKE BPeMK

188) Yrobn caoBa I'aa Obiam coBepmenHo DOHATAW, Beo0X0AEMO mpA-
HOMBATH CaBaywulee: NEChbMOHENA 00a3aTelbcTBA YCTAROBAAANCH TaR, 00p.:
. RpeAnTops oTMH4ai® B1 ocobol xumrs, mmbsmeliea y mamparo Puxaimupe
. (codices accepti et expensi), 1T0 OBD BHARID AOAMHERY TARYD-T0 Cy¥-
uy neuers. Xors O By pbHcTBETEILHOCTH OHS TaruH CYMNH Be BHAANALS,
HO OHOTO ea samecenis, pasymberca Cb COriacia AOAWREEA, ROCTATOWRO
Ond0, 9T008 9TOTH mocaBpmill cuntascam ofzsamEnimy Bumsargrs ee. Cike
AOBATOILNO ocHOBamiews 00s3aresnerss saheh cIymEAS OANHS @OpNAIL-
nnill axts sanecenia mssbermol cymum (uomen) 31 ocobyw mmmury. He
uHorga Pumasne orwbuaiu BB sroll xurrd pblcrBuresnmyw saumoobpasmyswn
BBgay AeHerh u8b cBoel masmunok maccw (arca). B tamows cayvad obsz-
3aTeabCTBO (Sa6NB) YCTAHOBARIOCH RO $OPMAJLEHINT AKTONT SaHECPHIN B
* smery (littera), a xBlicrearessmold Bmpased cammxs pemers (re), cadgo-
BMATGALEO OTEOCHAOCH XD POAALHEND KOBRTPARTANE.

134) Gai. 1II. 132: «Unde proprie dicitur arcariis nominibus etiam
peregrinos obligari, quia non ipso nomine, sed numeratione pecuniae
obligantur; quod genus obligationis juris gentium ests.
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CTABATH €r0 Bb OPHIMHAYIO CBASH €b OCTECTBEHHHME ’
pasymons. Mu yze mmBaw ciywall npaeoguts 3TH MB-
cTa: Bb OXHOMD H3'h HHX'b FOBOPHTCH, 9TO TOBAPHILECTBO,
AOroBOps 06MEeHapOXRAro Npasa, N0 €CTeCTBEH-
HOMY PA3YMY ROCTYNeHb Aid BCBXB Jojedl 185)
ApYroe riacurb. ,HBRKOTOPHE BemH MH npio6pbraems
BD COGCTBEHHOCTh cnocobamu 0O6menapoARaro mpa-
Ba, KOTOpPOe N0 €CTECTBERHOMY pa3yMy OARHAKOBO
NPHMBHAETCA KO BCEM'B X0AAMD 136)%, :

3) Tperifi npusnars o6menaporsaro npasa, o I'am,
COCTORTH BB TOMD, 9TO OHO MPAMBHIETCA OARBAKOBO Y
BeBXB HapoxoBs. 00 sroms nmpn3sars ['all ynomn-
Haerh, Kpomb ob6maro ompeptiemiz (J. 1. 1), roapko
OAWHBD Pash: ,NOAD BAACTEI0 COCTOATD PadH y CBOHX'H
rocnoad. OTa BIacTh NPUHAAIEEATS Kb o6iacTh 06 me-
HApOAHATO NpaBa, H60 MH MOXEMD 3aMBTRTb, 9T0 Y
BCBXs HApPOAOB's rocnoja HMBIOTH NPABO XKH3HHA H
CMEpTH HAAL CBOMMH pabamn“ 137),

4) Hagoneus, yersepruii npussaks ectb BBYHO He-
M3WBHHO® CYilecTRoBamie ofumenapopsaro upasa. B
UPHBOAGHHON BHIle MBCTH, IAB FOBOPHTCA O ABIERiH
BCBXD cn0co60Bb mpio6pbrenia coGersennocty, alt 3a- .
MBYaeTs, YT0 06 eHapOAHOe MPABO CO3XAHO BMBCTS C'b
CAMHMD POIOMD YeIOBBUECKUMD '38), e

YaraTesb KOHOUHO SAMBTHAD, YTO BCH YETHPE NpPH3HA-
Ka, npunacusaemne l'aens o6menapornomMy npasy,cyTh_

155) Eod. 154. -

186) D, 41, 1. fr. 1. pr. Cx. Bume np. 127. i

187) Gai, 1. 52: «Quae quidem potestas juris gentium est: nam apad
omnes peraeque gentes animadvertere possumus dominis in servos vi-
tae necisque potestatem esse.

138) D, 41, 1. fr. 1. pr.
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TH caMHe, KQTOPHe CTOMKaMM NPHIHCKBAKTCS . NpaBY
ecrecTeenBONY. B cBoeMD 06mems onpeAbienin nona-
Tig 061 o6menapoAnoms npass I'all coeannseTs Bk sTa
NpPH3HAKH BMBECTS (KPOME NOCABAHATO) M TEML CAMHMT CO-
BEpIIERHO 4CHO 00%iBAdeTH 001EBaPOAHOE UPARO T X-
ACCTBEHHHMD ¢ ecrecTBeHHHMD. [loyTH BO BEBX
0CTAIbHWX'S NPHBEACHHHXT HAMH MEBCTAX'D, FAL NpH-
3HaKn OONIEHAapOAHAro NpaBa NPHBOAATCA OTABABHO WAM
He Bb IOXHOMD COYETAHIH, MHCIb O TOXAECTBE 060HXD
Ipasb BHAHA COBEPLIEHHO ACHO. ,

B Buay Takoi#l pBIINTEALHOCTH OTOKAECTBAEHIA BECh-
Ma cTpaHHO Ha nepsuii Baragan serphyath Y Ias Takia
wBcTa, rAS OHb Cb HEBOSMYTHMHMD BUAOMB W 0€3% BCA-
Kofi oronoplm TUPHBOAHTD NHCTHTYTH .COUIOHAPOAHATO
_mpaBa, NPOTMBOpkYAMJe A4 . HECOOOpagHHe Ch. ecTe-
CTBEHHHMB: PA3YMOM®. Takuxs mbers Asa. Bb nepsoii
kours Huerutyuiil, pascmaTpusas, Kakia auia uaxoaar-
cA NOAD 4YXo0i0 Baacthio, I'ait rosopurs: ,pabn Haxo-
A4TCA DOAD BIACThI0 CBOMXD rocmoAL. 9Ta BI&CTH
NpHHAjAJIeXHTH KL O06sacTHoGmeHapoAHAro npa-
8a; H60 MH MOXeMb 3aMBTHTb, YTO Y BCBXD HApPOAOBL
OAMHAKOBO TOCIOAS HMBIOTD NIPABO KH3HU U CMEPTH HAAD
cBOMMH palayy ¥ Bce npio6pBbraemoe paGoMs CTAHOBHTCH
Aoc;roaniem'b ero rocnooauna '3%).“ W um oauoro ciosa
Goate: Kakb 6yaro I'aii, npuBoAs 0AUH'D H3D NPHSHAKOBD
o0menapoAHaro npasa, cOBepumeHno 3a6uib 0 ApYroMs
ero npusHaks, o ero ecrecrsenHnoli pasymmoctH, KoTo-
pas oTpHuaeTs padcrso, n60 npusHaeTh BCBXD AoAel
pasunMi! B apyroms mBers Hucturyuiil, oryacra yxe
LUUTOBAHHOMD HaMH, 0O. NOBOAY CIOBECHHXDH 00a3a-

1%9) Gai. 1. 52. Cu. Bwwme npew. 137.
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tedvores 'all rosopurs: ,croBecroe o6asareiscrso, 3a-
KAl092eMOC NOCpeAcTBOMD C€i0Bb ,Dari spondes? spon-
deo*, R06TYNHO TOALKO OfHWME PRMCKAMD I'PamAanadd;
OCTAIbHHA e POPMH APMHAAAEXATD Kb 06IMenapoOAHOMY
npasy H NOTOMY HMBWTD CHIY MeRAY BCBMH XIOAbMH,
6yAYTh an TO DHMCKie rpamaame Han HuocTpamuu;
OpA STOMH BCe PABHO, HA KAKOMD A3HKB 3aKiioYaercs
0643aTeabCTBO, ARAIL O CTOPOHH NORWMALH APYTH APY-
ra.“ Ho o6asareancrso B eopus ,Dari spondes? spon-
deo“ 20 TaKOH cTeneHn CBOHCTBEHHO TOILKO PUMCEMM'D
IPAEASHAME, YTO HE MOXETH GHTh Cb TOYHOCTBIO IOpe-
AQHO NO rpedecky Aaxe Cb NOMOINbI 06LACHeRia, xoTa
H TOBOPATD, YTO 5TA ®OPMa CO3AAHA NO TpeyeckoMYy 06-
pasuy“ 14°). [lo ecrecrBeHHOMY pasyMy AOroBOpH 06s-
3aTelens 213 RKOHTPAreHTOBD He NOTOMY, 4TO OHB 06Je-
YeH'h Bb H3BBETHYI0 ®OpMY, & NOTOMY, YTO CTOPOHH
BCTYNHAH BB COTaallenie, paiu ApYIb ApPYry obBmanie
cosepuinTh m3pberHoe xbHcreie. IlosToMy c¢b TOWRM
3pbnia ‘ecrectBennaro pasyma oopma  Dari spondes?
spondeo“ eroibKo ke o6asaTesbHa AAA HHOCTpaHUA,
CKOIbKO M BCB ApPYris ©OpMH CiOBecHAro o6asaTelb-
crba. Heavsa pymarp, yro6n Taft me 3maxn sroro, &
MEeX1Y TBM'b Bb NPHBEACHROMD MBCTB OHT He 06Hapy-
xRBAeTH HH MarxbhmeH NONHTKA BCKPHTL HAR YcTpa-
HETb Hecorsacie oGmeHAPOAHArc NPABA Ch GCTECTBEH-
HHMBD PASYMOMB.

Hraks, Il cb oanoft cTroponn npososraamaers Tox-
AeCTBO OGHIGHAPOXHATO TpPaBa C'b ECTECTBEHHUMDB, CB
m 93. Haveapunia caoBa 8TOr0 mapirpada mnpEBefesH BHme
cu. np. 132. Bomenms rascars: «at illa verborum obligatio Dari spon-
des? spondeo adeo propria civium Romanorum est, ut ne quidem

in Graecum sermonem per interpretationem proprie transferri possit,
quamvis dicatur a Graeca voce figurata esse.
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Apyroft xe 6ess Bcakodl OroBopkM npussHaers Bb CHIB
TaKie MHCTHTYTH N€pBaro, KOTOpue. NpoTHBOpPBYaTL NO-
catzuemy. Mu ne Moxem® 06bACHHTD TAKOR ®aKTD Npo-
CTHMD HEAOCMOTPOMD €O CTOPOHH I'ag He TOABKO BB BH-
AY MHOTHX'D BHCOKMX'h> AOCTOMHCTBb COYHBEHiH sTOro
IOPRCKOHCYJABTA, HO T1aBHHMD 06pasoMt Bh BHRY TOrO,
yro I'ait B Apyruxt cayyasxds oOYeHH'.TIATEAbHO OT-
MBYaers coraacie o6meHapoAHATO NpaBa C'h €CTECTBEH-
HHMD pasyMoMb. Buauo, 4TO OHD MOCTOAHRO AEPEHTH
BB I'0J0BE MHCAb 00 3TOMB coraacin. Kaki xe o61ac-
HHTH €ro X1aAHOKPOBHOE MOayaHie npu BCTPBYS €b pas-
Horaaciems o6ouxs npass? Ilpexae, ybub oTBBYaTh HA
3TOT> BONPOCH, MH AONKHH NO3HAKOMHTHCA Cb Yyeniems
ApYr#xs OPHCTOBD 00 06IMEHAPOAHOMS IPaBH.

- Bropyio rpynny HCTOYHUKOB®, COAepKAIHXD Bb Ce6B
YueHie KJaccHyeckuxs .J0pUCTOBD 06b OOGHIEHAPOAHOMD
npasB,6yAYTH COCTABAATH MBCTA, KOTOPHIA, B3ATHA CaMK
no ce6h,MOTyTD BO3OYAUTH PH XD TOAKOBAHIN  HBKO-
TOpoe coMHBHie 0 BONPOCY O TOMDB, Bb KaKoe OTHOmIe-
Hie cTaBATEL OHH 06WEenapojHOe NPaBoO Kb €CTOCTBEHHO-
MY, 0O6BABAAIOTS AN OHH 06a NpasBa TOKAGCTBCHEBH-
Mu, n0a06uo I'alo, BAK ke TOALKO COTAACHHMPB APYTh
Cb APYTOMb B HSBBCTHHX'® NYHKTaxb. OTANvETEIbHAA
yepra BCBX® TBXD MBETDh (M DPAYNHA AXD COMHUTEAL-
HOCTH). COCTOMTH Bb TOMB, YTO OAMHB W TOTH &e
WPHCTSH OAHO ¥ TOXe NpPaBHAO HAM HHCTHTYTDH OTHO-
CHT® TO Kb €CTECTBEHHOMY, TO Kb OOUIEHAPOAHOMY
npaBy, a HHOIA8 — Kb TOMY U ApYTOMY cpasy.

Mp sauneMd ¢b TEXD COMHHTEAbHHXD MBETDH, KO-
TOPMA HPBHAJIERATH Y AbliiaHY, TAKD KAKD OTHOCHTENb~
HO XD ecTb Toakopanie Y Pofirra, ¢b KOTOPHMD MR He
coraacun. IIpexapureabHo He06X0AUMO 3aMETHTL CA'B-

60
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'

aylomee. Msaaraa yyenie Yaibniasa o ecrecTseHHOMB
npapB, MH YKa3aiu Ha Kaxyineecs npoTnBopByie MexAy
OTABABHHMU MBCTAMHU, COXPAHHBIIAMHU A HACH 5TO YYe-
nie: Bb OAHOMD MBCTE Yabnians cyntaeTh ecrecTseB-
HOE NpaBo OGUIMM'b A4 Al0pell M KHBOTHHXD, BB APY-
r'HXb MBCTAX'D OHD [OBOPUTH O TAKAX' MHCTHTYTaXb
€CTEeCTBEHHAro JIpaBa, KOTOpHe CBOHCTBEHHN TOAbKO
ai0asms. laa ycrpauenia storo nporusopbyia ®@ofirrs
npeAsaraeTt TakYK runoresy. Yibnians npusHaers
ABa BHAA €CTECTBEHHAro npaBa, OAHO — olmee AOAAMD
Ch KHBOTHHMH, ApYroe— cBoficTBeHHOE TOABKO AIOAAMD.
Ha yennb ocuosmsaers Qofirts cBoko runoresy, sto aa
Hac’ Teneps ne saxuo. Ho untepecno 10,410, 00 ero muk-
Hil0, Yabnians 9ea0BbYecKoe ecTecTBenHoe NpaBo OTOX -
AecTBAfeTH,N0A06HO ['al0, ¢ 06mEeHaPOAHHIMD NPABOMD.
Tak’b KaKD MH He COrAaCHN C'b 3THMh MHEHIEMD H TAKD
Kakb Adf HaCh HeO00OXO0AMMO HMMBTH 0O BO3MOKHOCTH
acHnil B3TAAD Ha Ydenie Yabniana 06b o6meHnapoa-
HOMD NpaBbB, TO MN AOMKHB PascMOTPBTL NOAPOGIO, HA
yemd Qofirrs ocnosnBaers csoe Mibnie.

K+ sakawoveniio csoemy Pofirts npuxopuTs He mpa-
MBMB, 8 KOCBeHHNMD nyTemb '4'). Ilepeuii p0Boa® ero
38KJI048eTCE BD AOBOABHO CAOKHHXB COOGpameniaxmh
No NOBOAY CABAYOIMXD TPexd> MBCTb Yabmiana. Bo
4-fi KHMI'B ToakoBaHifi Ba DAMKTH YabDiaHD rOBOPHTD,
YTO OAHM AOrOBOPH OGlleHApOAHAro mpasa (con-
ventiones juris gentium) Aal0T®h NpaBo Ha UCKD, & ApYrie
TOAbKO Ha BKCUenLilo; 0643aTeAbCTBA, BHTEKAONLia H3B
AOFOBOpPOB's NEpBaro popa (Hamp. KYNA-NPOAAXKY, Ha-
€MD, CCYAY, 0e3HMERENEe KOHTPAKTH), OH'b Ha3HBAETD

u1) Cu. Voigt, 1. § 92, A. Cu. Tarme § 57 n crp. 414.
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quBuAbHKME 42). By apyroms mbers (Libri ad Sab).
- Yavuians rosoputs: ,HOBalia ecTb nepesepeHie npex-
" HATO J0ATA B APYroe 0643aTeAbCTBO UMBUABHOE HAH
ectecTBeHHoe..... [Ipu 3TOMD He BaxHO, KakoBO GH.10
npeilrecTayiomee 0643aTeAbCTBO, €CTECTBEHHOO JH, HAH
UWBHARHOE WAM TOHODAPHO®, YCTAHOBICHHOE CAOBAMH
Mau javedt semyu MAM MPOCTHM’b COTAAIIEHIOMS.... AUUID
6u cabayioniee 0643aTe1bCTBO CBA3KBAAO JONKHAKA Il A~
BHABHO HIM €CTECTBEHHO, HANp. ecau matonBrTuifi
o6bmaers Ge3b asroputera onekyna“ 143). Hakoweus,
85 Tperbems MBers (Lib. 7. Disputat.) rosoparcs: ,pa-
661 06436IBAKOTCA TOCPEACTBOM'S IPAKAAHCKHX'D NpeCcTy-
Aeni#t u ocraroTea 06A3AHHLIMH, 1aKe €CIH OTNYCKAKOTCA
HA BOMIO, NOCPEACTBOMD KOHTPAKTOBD OHH He 06A3H-
BAIOTCA UMBHABHO, HO €CTECTBEHHO M 06A3HBAI0TCA
v 064361BaIOTH" 144),

u2) D, 2, 14. fr. 7. pr. §§ 1. 2.: Juris genlium conventiones quae-
dam actiones pariunt, quaedam exceptiones. § 1. Quae pariunt actio-
nes in suo nomine non stant, sed transeunt in proprium nomen con-
tractus, ut emtio, venditio, locatio, conductio, societas, commodatum,
depositum, et ceteri similes contractus. § 2. Sed et si in alium con-
tractum res non transeat, subsit tamen causa, eleganter Aristo Celso
respondit, esse obligationem; utputa dedi tibi rem, ut mihi aliam dares,
dedi, ut aliquid facias, hoc svwillaypa esse, et hinc nasci civilem
obligationem.
. 13) D, 46, 2. fr. 1.: <Novatio est prioris debiti in aliam obligatio-
nem, vel civilem vel naturalem, transfusio atque translatio..... § 1. Illud
non interest, qualis processit obligatio, utrum naturalis, an civilis, an
honoraria, et utrum verbis, an re, an consensu; qualiscunque igitur
obligalio sit, quae praecessit. novari verbis potest, dummodo sequens
obligatio aut civiliter teneat, aut naturaliter, ut puta si pupillus sine
tutoris auctoritate promiserit..

147) D, 44, 7. fr. 14.: <Servi ex delictis quidem obligantur; et si
manumittantur, obligati remanent; ex contractibus autem civiliter qui-
dem non obligantur, sed naturaliter et obligantur et obligant,



86

‘Ha ocnosaniu sTux® Mbcrs Pofirrs crponrs casry-
0iiA coo0pakenia M 3aKAOYeHid: BH NEPBOMS UID UPH-
peAennnxb MBers (fr. 7. pr.) Vabnians Beh o6asatesp-
cTea o6UfeHapPOA'HATO NpaBa ABANTH HA HCKOBMA U He
HCKOBHA (3alAHIaeMbid TOAbKO OSKcuenuieft), mpnyems
HCKOBMA OH'B Ha3HBaeTh LHBHIbBHHMH. Bb cabayio-
UIHX'b ABYX'h MBCTaX'h Y.ibHiaHD TaKKe pasiuyaers Asa
poaa 00643aTeibCTBD, OAHH OHTL BA3HBAETDH TaK®e ILH-
BHABHHMH, a Apyris — ecrecrBenunnMu. QyeBuino,
aAymaerd @ofirts, 065 NPOTHBYNOJIOKHOCTH HHBHABHHX'D
06a3aTeabcTBD CYTh OAHO u Toxke. To, ard Yabnians sbp
OAHOMD MECTS HA3HBAETH HOHCKOBHMD 0643ATEAbCTBOM'S
o6uieHapoiEaro npasa, B> APYFOMD MBCTS OHD Ha3H-
BAeTh eCTeCTBEHHHMD 06H3aTEIbCTBOMB. A €CAU TaKd,
TO 3HAYUTD Y AbNiaHD HEHCKOBHA 06A3aTeabcTBa o6ie-
HApOAHAr0 UpaBa OTOXK)ECTBAAETH CBb ECTECTBEHHMMH
o0a3aTeabcTsamu (T. e. ONUMpPaMUMKCE Bh CBOeMB ABH-
CTBiM Ha eCTeCTBEHHOE MPAaBo), CAIBIOBATEAbLHO OTHOCHTD
nepsHA Kb TOMY eCTeCTBeHHOMY mpaBy, KOTOpoe cBoii-
CTBEHHO TOAbKO OXHMMD A0AAMB. Jarte Podirrs ne pas-
BHBAETH CBOUXD coobpaxenili, Ho, mpucTynas Kb pas-
6opy mBers Yabuiana, O MPAMO FOBOPUTS, YTO_BTOTH

opucrs, Hoxo6uo I'aw, orompecrsaners ﬁémeua.po,moe
npaBo Cb ecrecTBeHHHMB YelorByecKumnh mpasoms (I,
cmau 06BACHUTD, KAKUM' 06PA3OMD
®olirts npamess KL 3TOMY NOCIBAHEMY MOJ0KEHIO, MH
Bb NpasB MPEANONOKUTH, YTO Bh YME CBOEMB OHB 10-
NOAHUAD BHIIEO3HAYEHHHA 3aKA0YEHIA elle OXHUMD: H3D
TOTO, YTO Y AbNiaHD HENCKOBHA 06A3areancTsa o6miena-
pOAHAro npasa OTHOCHTD Kb €CTECTBEHHOMY MPaBY, OHD

3aKJAI0YAAD, YTO PUMCKiil opucTD M Bce ofuieHapoAHOe
HPaBO OTOKAECTBAAETD Ch €CTECTBEHHHMD!
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Ovesnano, 4to PoHrrs AB126TH J0OTAYECKYI0 OMIHOKY:
OTD TO)XAeCTBR Yacrefl OB 3AKANYAETH KB TOKASCTBY
ussuxs. Ho, sambrums, To9Ho Takme omubotmo Guio
6 yTsep&AaTh M TO, 4T0 Yibmian® B NPHBEAGHHHXB
MBCTAX'D NPH3HAET: TOAbKO YacTHYHoe coraacie 06o-
¥X'h NpaBh, COBNAAEHIe HXD NPABUADL TOABKO MO HBKO-
TOpH M'b NyHKTAMD. Xapakreps Bupamenili opucra ra-
KOBB, YTO OH'b A86TH MBCTO BCAKKMD AOTAiKAM'B.

Jpyroft soBoan, wa roropons Polirre ocHoBuBaeTs
cBOe MH'BHi® 0 TOXAECTBB 060UXD NpaBb, 3aKrioyaerc
B'D COTNOCTABAGHIH CABAYIOHIUX ABYX'S MBCTH. BB CBO-
uxb Mwerurynisxs, rosopa o npekapim (precarium),
Yavnians 3ambyaers, YT0 5TO 06438TEXLCTBO NPOHCXO-
ARTB M3 O6MeHapOAHArO NPasa; a B TOAKOBAHIAXD
KD SAMKTY, cojpepxameMy BB ce6b mocTaHoBieHia o0
npeKapiu,on’s rOBOPHTS, YTO BTH NOCTAHOBIEHIA coriac-
HH Ch ©CTE@CTBEHHO CNPaBeAANBOCTHIO, ,H60 MO
npnapoxs cipaBeainBo, YTOOH TH 0 TBX'® NOPH NONB-
30Ba1CA MOOW HEAPOCTLIO, IOKA fl 3TOTO XO04YY, H- YTO6H
4 MOI'S BO3BPATUTH CBOIO BeMllb, KAKD €KOPO MepeMBuio
cBoe wamtpenie“ 14¢). Ho ovesHaHO, 4TO H BB STOMB
cryyas Qofirrs nosropaers yRazanHymo yike omiuOKy:
H3b NPUBEAGHAHXD MBCTH HeAb3d BAKAOYATH HY O TOX«
AeCTBS 06menapoARaro Npasa ¢'b eCTECTBEHHHMD, HHi 0
UX'b HCKAKYUTEILHO YACTH YHO M COrAacCin.

Haxoneuws, Tpetili 20804 ®ofirts yepnaers uss cas-
Aylomaro mbera Yabniapa: v pa6s MokeTb 6bTh 0080-

145) D, 43, 26. fr. 1. § 1.: «Quod genus liberalitatis (sc. pre¢arium)
ex jure gentium descendit>. Eod. fr. 2. § 2.: <Et naturalem habes (sc,
interdictum de precario) in se aequitatem, namque precarium revocare
volenti competit, Est enim natura aequum tamdiu ‘te liberalitate mea
uti, quamdiu ego velim, et ut possim revocare, quum mitaveére
voluntatem>,
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GoxaaeMd OTH 0643aTeAbCTBA NIOCPOACTBOMD AKLENTHAA-
Uin; 5THMD e cnocoboMs NpeKpamaoTcd U rOHOPApPHRLA
0643aTeABCTBA, ECAH TAKOBHA CYIMECTBYIOTD UPOTHBD €r0
rocrnoiuna, H60 AKIEeNTHAANIid OTHOCHATCHA KB 00-
meHapoAHOMY upaBy“ 4¢), Pojirrs aprymenTupyersp
TaKuMD 00pa3. 47): Yabnians 06pa814eTHh pada cnocol-
HHMD Kb aKIENTHASLiM HA TOMD OCHOBAHiH, 4YTO OHA
eCTh HMHCTHTYTDH OOIEHApOAHArO HpaBa;, MEKAY TBMb
H3BBCTHO, Y4TO Yibhians cuaTaers paba cnoco6muMS
TOABKO Kb TAKUMB 0643aTEIbCTBEHHHMD OTHOUIEHiAM®,
KOTOpHA OCHOBHBAIOTCA HA €CTECTBOHHOMD npasb 48);
CABAOBATEAbHO AJA HEro o6meHapoAROe NmpaBo U ecTe-
CTBEHHOE (4e10BBYECKOE)—OLHO I TOXE.

"Ecan pascmMarpuBaTh BHIIENPHBEAGHHOE MBCTO Y ab-
niaga TOJbKO BBH TOMD CONOCTaBIeHiH, KaKoe MH cefi-
Yach cABiaau, npaBoAA aprymentauiio QPofirra, To sTo
MBCTO MOTa0 Obt TOBOPUTH Bh N0Ab3Y OTOXAECTBAEHid,
TaKb Kak's NOCABAHIA CJ10BA €ro HMBIOTH TAKYi0 06Uy 0
©0pMY, KaKs 6YATO Yabmianb X0TBAD CKasaTh, UTO Bee,
ApuHajlexamee Kb o6iactn obmenapoAuaro npasa, eo
ipso npuzoxumo Kb pa6ams. Ho aBio BB TOMB, YTO MB
HMBeMb Apyria MBera Yabniasa, RoTopsia HCKAOYA0TSH
BCEKYI0 BO3MOKHOCTb TOIKOBATh pa3fupaexoe HamMu wh-
CTO Bh TOM'b CMHCIB, Kakoft npuaaers emy ®ofirts 149).

146) D. 46, 4. fr. 8. § 4.: «<—nam et servus accepto liberari potest;
et tolluntur etiam honorariae obligationes, si quae sunt adversus
dominum, quia hoc jure utimur, ut juris gentium sit acceptilatio.»

147) Voigt. I. erp. 405. not. 577 n orp. 459. )

148) Om. whora Yabmiaua, UpNBXeHHNE BHIE KO MOBOAY WEpBAro AoBo-
ra Qolirra.

19) Cymeorsoanio noxobmuxs wiors mpsnaers x Qolirrs L erp. 405.
not. 577, ’
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Tak® B CBOWX WHCTHTYUiaAXB Yasmiaup rosopits
IpAMO, YTO PaGCTBO BBEAEHO OGHEHAPOAHKHMD NPABOMD
BONPEKN ecTecTBeHHOMY '5°). Hams Tak®e u3BBCTHO, YTO |
Yibnians OTHOCAT® Kb 06IMERapoAHOMY NpaBy MHOTIA
¥CKOBNA 0643aTeAbCTBA, KOTOPHA OHD Ha3HBaeTh LH-
BUALHHMHA (CABAOBATEIbHO OTHOCAUIAMHUCA He Kb €cTe-
CTBEHHOMY NpaBY) M CYHTAETD HEAOCTYNHHMH XX pa-
6o8b (civiliter non obligantur) !51). 9tu mBera anma-
0TS BHUIENpUBEACHHHA C10Ba YabmiaHa 06D aKuenTH-
ASLin TOrO 3HAYeHid, KoTOopoe XOTBIH WMB MpHUAATH
®ofirts, X0T4, MOBTOPAEMD, Pa3CMOTPBHIE ITHXD CAOBD
caMux’® M0 ce6b, BH'S CBA3H CB XPYTHMH MBCTAMH, OYOHb
1eTKO MOXeTd NMOBECTH Kb TOMY 3aKJN0YeHil, Kb KOTO-
pony npumens Pofirrs. Bb cBoe Bpema MuI nocrapaey-
cAd AaTh UMD YJOBJIETBOPHTEAbHOE O6BACHEHie.
[lepexoanms kB Apyrums topucrams. [laBess roso-
PHTH: ,TOTH AOAKEHD NO NPHPOAS, KTO AOXKEHD AaTh
4T0 160 BH CHAY OGMEHAPOARAT O NPaBa HCh KBMB
MB BCTYNWAH BH cOrialleHie, mosaraach Ha ero 106po-
coBBCTHOCTB 157), 9TO MBCTO MOXETH BH3BATH TaKOe
TOAKOBaHie: A0Arb MO NPUpoOAB BCce paBHO, 4TO 0643a-
TeAbCTBO, OCHOBHBAIOIICECA HA €CTECTBEHHOMD Np a-
85, nostoMmy mucan [laBaa wrave moxers GHTH BHpaxe-
Ha TaRUMB 00pa3soMb: BCAKO® 0643aTEAbCTBO €CTECTBOH-

150) D. 1, 1. fr. 4.: «Quae res (sc. manumissio) a jure gentium
originem sumpsit, utpote quum jure naturali omnes liberi nas-
cerentur, nec esset nota manumissio, quum servitus esset incognita;
sed posteaquam jure gentium servitus invasit, secutum est bene-
ficium manumissionis.» ’

181) Cw. wBcTa, npuBefeRAbIA BWme, KAKD OCHOBAHi® AIA HEpBAro Ao-
Boaa Qolirta,

- 139) D, 50, 17. fr. 84 § 1: Is natura debet, quem jure gentium
dare oportet, cujus fidem secuti sumus.
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Haro npasa_ecTh Bh To:Me BpeMa 06asaTeancTso oGie-
HAPOAHATO MPABA;a 3 TAKOro 06maro sambyania Mox-
HO Cb HBKOTOpPOI0 BBPOATHOCTLIO 3aKA04aTh, Y10 [laBeas
OTOXAECTBAAETD €CTeCTBeHHOE NpaBo ¢b OOIeHApOA-
uniMs. MH HasHBaeMs TAKOe 3aKilyeHie A0 HBKoTopoft
CTeNend BEPOATHRIND TOAbKO noromy, uro Pofirre no
noBoAY Yvesnia Yibniasa upeacrasnis Haw'b 06paseun
u 601Be cuBAnXxD 3akioyenill. Uro racaerca jxo macs,
TO MB TRKOr0 3akKAl0YeRia pBIINTEALHO HE AONYCKaeM®s
no tofi npocrofi npuyYnHB, YTO OHO MPOTHBOPBYHTD AO-
ruks. Mo He pEmaemcd W3 npABeieHHAro MBcra cAb-
Jath jaze -6osbe OrpaHEYeRHOe 3akiioyeHie, HMEHHO
10, uro [laseas 06baBagers 0643aTEABCT BA (TOILKO)
€CTecTBEeHHAr0 Upasa TOMAECTBEHRHMH C% 0623aTEsb-
crBaMn O0GmeHapoAnaro mnpasa. 9ToMy, BO MePBHX,
npoTHBOPBYHTH TO 06CTOATEABCTBO, Y4TO BH 0GaacTh 06-
H{eHapOAHATO MPaBa ecTh 0643aTeAbCTBA, K's KOTOPLIM'D HH
B KAKOMD cAYYah Heab3a UPHAOKHTH BHpaxeHie ,na-
tura debere.“ 910 Bhpamenie moxers OHTh YnoTpe6aa:
€MO Bh TPOAKOMD CMHCAB: HIM OHO O3HayaeTh 006A3a-
TeabeTBA, KOTOPHXB® ocHoBaHie (causa obligandi) 3a-
Kli04aeTcd He BDH KAKOMb HHOYAb HAEAIBHOMD AKTSH,
KaKOBO Halp. TOpXecTeeHHoe Oo0Bmamie A0XEHUKA, &
Bb AaYB (numeratio) u npunaria Kako#t Au6. BemH, Bb
aKTh pealbHOMB, KAKOBD Halp. 3aeMb !5%); uay BHpaxme-
mie ,natura debere“ o3mauaers TaKia 06s3aTeAnCTBA,
ROTOpHA XOTA BOSHHKAOTH W3 OCHOBaHid, NpH3HABae-
Maro puMckuMb npaBoms (causa civilis), no no u3sBer-
HHMb PHYMHAMD HE 3alIHULAITCA HCKOMH—OCTOCTBeH-

133) D, 45, 1.'fr. 126. § 2. Cu. Schwanert Die Naturalobligationen
des Rom, R. Gotlingen, 1861. § 7.
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mna obssateancrsa (obligationes naturales) s® cneui-
albROM'> 3HAYEHiM 8TOrO C10BA; MAH, HAKOHEUD, ,nalura
debere“ osmayaert Takia o6asaTeibcTBA, KOTOpHA HE
‘MMBIOTS HHKAKOr0 LHBHABHATO OCHOBAHiA, BO3HUKAWTD
n3b 6e390pMeHHEXD coraauenift (nudae pactiones)u 3a-
MUILAIOTCH NOCPeACTBOMD dKcienuiu 5¢). Ecan mui BB Bol-
weykasannond mbers [lassa noan ciosamu natura de-
bet“ 6yaems pasymBTh BCh 9TH TPH BHAA 0043aTEABCTB'D,
TO H TOI'AA TH MOCABAHIA He MOKPOTH BCBXD BHAOBD
00643aTeAbCTB'S, OTHOCANIUXCA K'b OOM(EHAPOAHOMY Tpa-
BY, 160 W3BBCTHO, YTO Kb OO EHAPOAHOMY IMpaBy MpH-
HagAekaid MOYTH BCB BHAB cTHOYAaUill, a mo MABHIi0
HBKOTOPHXD OPACTOBD M OXMAD BHAD MHUCbMEHHHX'D
KOHTPAKTOBE (a re in personam) !35) — oGa3aTebcTBa,
KOTOpPHA HAKTO HE NOABOAMTH NOAD BEpaxeHnie ,natura
debet.“

Bo BTOpPHX'B, €CTb H eme OAHO 06CTOATOALCTBO, He-
A03BOJAOILE® NpH3HATH BB cA0Baxb [laBia oroxge-
cTBAeHie 0643aTeAbCTBS €CTECTBOHHATO U 06I{EHAPOAHATO
npaBa. Bp Rouns pascuaTpuBaeMaro HaMu MBCTa CTOATH
C10Ba: ,Cb KBMD MM BCTYOHIM BB cOrJamenie, nosa-
raich Ha ero jo6pocosbernocts“. Jid yero npuGaBieHH
atd cxosa? Exsa au TOAbKO A4 TOro, YTOGH BHPA3ATH
001y !0 MHCAb 0 HEOGXOAUMOCTH YECTHO NCHIOAHATDH BCA-
Kift zorosops. K'v TakoMy miockomy o6pacHeniio MOxio
npu6Brats T0AbKO BB Kpalinoctu, koropoit Bb AamHOMD
cayyas nsre. Bspoarnbe scero [lasess npn6asuis no-
cABAHIA €A0BA AAd TOTO, YTOOH 0603HAYHTD TOYHBE TOTH
pox® 0043aTeAbCTBD, KOTOPHHA 0D UMBAD B BHAY, @

13¢) Sehwanert. yras. cou. § 6,
18) Gai. ITI. 93, 133,
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MMEeHHO TB 0643aTeAbCTBA, B KOTOPHXD KPEAHTOPD, He
6yAyYH 3RillHIIEH> HCKOM'b, OYEHDb YaCTO MOKETH OKH-
AATH HCHOAHEHiA TOABKO Bb HajpemAB Ha jo6pocosber-
HOCTb AOJKHHMKA: TAKOBH HMEHHO ecTeCTBeHHHA 00a3a-
teapcTBa (obligationes naturales) v TEcHOMD CMHCAB
H, noxaay#, Takme ¥ TB, KOTOPHA OCHOBHBAIOTCA HA 6e3-
®OPMEHHHXD coraameHniix® (nudae pactiones).

Hraks, [laBeas Bb o6cyxaaeMoms MECTE e OTOXAS-
CTBAAETH HH 060MXD NpaBb Boo6ule, HH 0643aTEALCTBD
toro u apyraro npasa. [locas mamero nogpoGuaro pa3s-
6opa HeTPYAHO ONPEABANTH, Kako#h cMHCAH HMBETH BbB
AaBHOMD MBCTH comocrapaedie obuienapoiHaro mupasa
¢bh ecrecTBeHHHMD: [[aBess TOAbKO 06bABALETH, YTO BD
HBKOTOPHXD BHAAaX'Dh 0643aTeAbCTBs 06LIEHAPOAHO®
# eCTeCTBeHHOe NpaBo COTAaCHH Mexly co6o#t. Oxna-
KO 9TO 3aKAl0YeHie He AMIIAeTH MBCTO €ro COMHWTEAb-
HAro xapaxkrepa, H60 10 WCTHHHATO CMHICIA €r0 MH JO-
Gpaiuch TOALKO N0OCAB A0BOABHO CAOKHHXH CONOCTABAC-
Hili. Co6cTBOHHbNA %€ ero BHpamenid 0YeHb JAerKo Mo-
ryTh HaBeCTH W ABHCTBHTEABHO HABOAWAH HA MHCIbL O
TOXAECTBS 000MXh MpPaBb.

Y Ilasaa ecTb eme 0oqHO MECTO, KOTOpPOE MH TaKke
AOAXHBI IPHYHCAHTD K'b YHCAY COMHHTEAbHBXD, YTO Ka-
caeTcd A0 Bonpoca 06 oTHOUIEHin O6UEHapoAHAro npa-
Ba Kb ecrecrBeHHoMY. ,Jorosops Hafima“, rosopuresa
Bb TOAKOBAHIAXD IOPHCTA Kb IAUKTY, ,06yAydYR ecTe-
CTBEHHHMD M 06H[eHapPOAHKMB, 3aKAI0YAETCA HE WO~
CPOACTBOME TOPEECTBEHAHXD CAOBH, & 0600AHNMD CO-
riauieHieMsb, TaKXe Kakb W KYmid-npoxaxa“ 157). 3ro

157) D. 19, 2. fr. 1.: Locatio et conductio, quum naturalis sit et om-
nium gentium, non verbis, sed consensu contrahi ur, sicut emtio ct
venditio.
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MBCTO] MOkeTs BO3OYAHTH W He BOSOYAUTH coMHBHie,
' CMOTPA O TOMY, KaKb MH 6YAeMD TOXKOBATh BHpaKeHie
,00IeHapoAub#, omnium gentium® 158). Ecau [lasess
ynorpe6uas sT0 BHpakeHie AAd ONHCania OAHOro M3'b
NpU3NAKOB’s €CTECTBEHHArQ NpaBa, T. €. €ro NpPAMBHH-
MOCTH Y BChXD aiofefi (An HAPOAOBH), BB TAKOMD CAY-
ya’k MBCTO He MMBeTH AAd HACh HHTEpeca N0 Bonpocy
00> OTHOLIEHIn 060MX> NpaBb, HOO NPH TAKOMD TOAKO-
Baniu ciopa [laBaa 6yAyTH OTHOCHTBCA TOIBKO KB Of-
Homy ecrectsennomy npapy. Ho Bosmoxkmo m xpyroe
TOAKOBaHie KOTOpPOe Mbl NPH3HAEM'h 33 eAKHCTBEHHO BBP-
Hoe: Bpa#enie ,o6menaporsnii, omnium gentium“ osua-
4aeTh NPWHALIERBOCTL AOTOBOpa Halima Kb o6menapox-
HoMy npaBy. BbpuocTs Takoro TOAKOBaHiA BHTEKAeTH
IpexAe BCEr0 H3h HATAHYTOCTH MNEPBaro: Bb CaMOMb
ABAB, 144 Kakofi nsan [laseas crarp On YKasHBaTh HA
OAHH'D H3Db MPU3HAKOBDL €CTECTBEHHAro npasa, T. 6. HA
NpHMBHAMOCTb A0r0BOpa Y BCBX'h HAPOAOBH? 06bACHAND
AN OW'B TAKNMD 00Pa30MD, NOYEMY HAEME YCTAHOBAAETCA
o6oanumDb coraameniemd? [Ipubasra et omnium gen-
tium“ npu nepBoMs TOAKOBaRiM ANUIEHA BCAKATO CMHCAA.
Hanporuss, npy Bropom’s —oRa Bupakaers xeaanie [lap-
1a JOKasaTb BBPHOCTb CBOEr0 NOJOKEHiA CCHIKOH He
TOAbKO Ha ecTecTBeHHOe NPaBo, HO M Ha p6LIeHapoAnoe.
- 970 B3TAAAD NOAKPBIAAETCA APYTHME MEcTOMT [TaBaa,
rab Ouh FOBOPHTD: ,KYNAA NPHHAAIEKUTD Kb o6me-
HAapPOAHOMY NpaBY M NOTOMY coBepiiaercd mocpea-
CTBOMD COFJalleHid M MOKeTb. OHTH 3aKil0YaeMa
MeKAY OTC)\TCTBYIOLLHMH Yepe3d BBCTHHKA HAW Yepesd

188) Cpe. Voigt. I. crp, 411,
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nuchmo“. 159) B0 NBETO CTOHTH Bb CBA3H Cb MPEAHAY-
mums. OHO nombmaerca Bb TOMS Xxe CAMOMD COYMHEHIH
(ToaxoBaHie K> IAMKTY) M NPHTOMD B> KHUT'B, HENOCpeA-
cTBenno npeaumecrsyiomefl Toit, kv kKoropoit orTHoCHTCE
MBcTo 0 HafimB. B1 sTOMB nocaBbaEemM's MBCTS 10 DOBOAY
cnocofa cosepuieHid A0roBopa AbiaeTci CCHAKA Ha
KYNAI0, CXOAHYI0 N0 cnoco6y cosepmenia. O6pamasach
Kb MBCTY OKYDA'B, MH BUAUM'B, BO IePBHXh, Y4TO B HEMD
AOrOBOPs KYDAH DPAMO NPHHAAAEXUT Kb Oo6meHa-
POAHOMY UpaBY H, BO BTOPHX'h, YTO 5T caMad NPUHAA-
JeXHOCTb BHCTABI4ETCA NPHYNHO fi, noyemy Kynaa co-
BepliaeTcd NOCPeACTBOMD coriauenia (est autem emtio
juris gentium et ideo consensu peragitur). Takuus
o6pa3ons 310 BTOopoe mbero [laBaa Basofiut moaxpbn-
AReTH Hallle TOAKOBaHie Mbcta 0 Halimb: mbl ropopuam,
470 [[aBeas xovyers 3aBch cnoco6b 3aKa0yenia A0roso-
pa Hafiua 06BACHATL cCHAKOH He TOIbKO HAa eCTeCTBEH-
HO®, HO M Ha obwenapoaHoe NpaBo; M MBCTO 0 KYNAB
TAKYI0 K€ CCHAKY ynorpe6asers Axs ToH xe camofi ws-
AH; KPOMB TOr0 MBCTO O KYNAB DpeAcTaBAfeTh H YHCTO
BHBIIHeE NOAKpBOAEHIe: Bh HeMb NPAMO OTROCHTCA Kb
OGeHAPOANOMY NpaBy HMHCTHTYTH, Ha KOTOPHH, Kakb
Ha anaiorwynuil, [laBesn ccusaerca, rosopa o nafims.
Hrak», mu ytBepmpaems, yro [lasess Bb MBCTH O
HafiMB OTHOCKTb 3TOTH AOrOBOPD He Kb OAHOMY TOABKO
€CTeCTBEHHOMY, HO M Kb 00wmenapoanoMy npasy. Kaks
MB AOAXHH NOHHMATb CONOCTABAEHI® Bb AAHHOMB MBCTB
TOro M Apyraro mpasa? Mu 3aBcb AOAXHH NOBTOPHTD

189) D. 18, 1. fr. 1. § 2: <Est autem emtio juris gentium, et ideo
consensu peragitur; et inter absentes contrahi potest, et per nuntium,
et per litterass,
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TOXe, YTO rOBOPMIM YKe He OAMBD pa3h: NPH3AABATH
saBch oToRAECTBAGHIe TOro H Apyraro npasa 6nio 6u
Jornyeckoft omnGrofi; 5O, MO HeONPeABICHROCTH BHpaxe-
ni#t MlaBaa, neab3a TaKke yTBEPRAATH H TOTO, YTO, HA3H-
B2l HaeMb ,eCTECTBEHHHMD H O6IEHAPOAHHMD®, OH'D
UMBAI'B B BHAY coriacie 060HXs NpaBb TOABKO OTHOCH-
TEAbHO 3TOr0 A0TOBOpA.

Tperili opucrs, 0Te KOTOpPAro pAomin A0 HACH MBCTA,
Bo36yxAaiomiia Npn TOAKOBAaHiH cOMHBHIA, NOAoGHHA
TOAbLKO 4TO onMcaHHNMB, ecTb Mapuians. Bb 3-fi kuurs
CBOMX® HHCTHTYLifi OHD roBopuTn: L HBKOTOpHE nper-
METH COCTaRAZI0TD ofuiee AocTosmie BCBXB Aofefl Bb
cHAy ecTecTBeHHAro npasa.... TakoBH: BO3AYX'B, Te-
KyyYad BOAQ, MOpe H BCABACTBie aTOro Gepera Mopckie.
llosTomy HHKOMY Heab3d BOCHIPENATCTBOBATH MOAXOANTH
Kb Gepery Mopa pad X0BAH PHOH, anmb 6N TOALKO OHD
He Kacaacd xayb, CTpoeHili n namaTHuKOBB, n60 oHR He
COCTABAAIOTD NpeAMeToBD O06meunapoAHaro npasa,
noxo6Ho Mopio“ 180). IT0 MECTO NPHHARIEKUTD KD YHCAY
nan6oaBe COMHMTEJbHHXB: 3ABch Mapuiant 6631 BeAkofi
OrOBOPKH OAHO H TOXE NPaBHAO0 NONEPeMBHHO OTHOCHTD
TO Kb €CTCCTBEHHOMY, TO Kb O6LIeHapOAHOMY npaBy,
KaKDb OYATO OR'D He ABiaeTH HHKAKOrO pasinyia mexiy
sTAmMu npaBamn '¢!). Oanako, ocrasaich Bh NpeABraxb

10) D. 1, 8. fr. 2 u 4.: «Quacdam naturali jure communia sunt
ommium, quaedam universitatis, quaedam nullius, pleraque singulorum,
quae variis ex causis cuique acquiruntar, § 1. Et quidem naturali jure
omnium communia sunt illa: aér, aqua profifens, et mare, et per hoc
litora maris. Fr. 4. Nemo igituf 'ad litus maris accedere prohibetur
piscandi causa, dum tamen villis et aedificiis et monumentis abstinea-
tur, quia non sunt juris gentium, sicut et mare.

101) Tays 5T0 MBcTo w momass Casmasn System des heut. Rém. R. =,
1. mpsaow. 1. crp. 414.
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cTporofl 10TMKR, MH B OTHOCHTEABHO 3TOr0 MECTA AOAX-
HH OTKA3aThCA OTH BCAKATO PBIINTEIbHAIO TOAKOBAHIA
€ro, Bb CMHCIB 14 IOJHArO TOXKAECTBA AU TOABKO dac-
THYHAro coriacis o60uXs> Npass.

Hakoneus, ToTb e caMuil comnuTelbHnil xapakTeps
uocuTh M 0AHO MBcTo Tpugonuna: ,A06pocostcTHOCTL,
CKa3saHO Tamb, ,TpefyeMas NpH KOHTPAKTAXDb, AOAKHA
OuTb 06CYXAaEMa Ha OCHOBAHIN BHCuEH cIpaBeARNBOCTH.
Ho a02xHH am MH OLBHMBATbL 3TY COpPABEAAMBOCTb 0O
OAHOMY TOJbKO OOIEHAPOAHOMY HpaBY HAH Xe
NpuHUMAg BO BHHMaHie ¥ NpaBula UUBUAbHHA U NpPETOP-
ckia? Hanp. maxopaamifica noxs cyaoms 00 06BEHERiN
B> NpecTYNlenin oTAadb Te6b HA COXpaHeHie.Cro; 3a-
TEMD Bb HaKaszasie OHD OhAb COCAAHD Ha OCTPOBD H
uMBHi€e ero KOHPUCKOBAHO; CNPAlLINBAETCA: STH CTO AOAX-
bl 24 OWTH BO3BPAILLEHH €MY CAMOMY MM e NMPeACTaB-
aenn Bb Kasny? Ecan mn Gyaems ofpamarh BHHMaHie
TOABKO HA €CTEeCTBEHHOEe H 06l enaposnoe Opaso,
TO CTO AOAXUH OWTb BO3BPAIEHH TOMY, KTO A2l1b HX'b;
eciy ke NpHMEMD BO BuMMaHie LUBIAbHOE NPABO H 3a-
Konunfi ilopuox'b, B'b TAKOM'D CAY4aB CTO AOAKHH OHTDH
OTAGHH BB KasHy, W00 KTO OKasaici BUHOBHHMD Heperdb
rocYAapcTBOMB, TOTH AOAKEH TaKke CTPaaaTh M OTL
HYHAH, 2a0n Apyrie, uMBa B BUAY TaKol npumsps, 604-
Auch copepmiath npecrynaenia“ '62). Ecan uMBTh B BHAY

1e2) P. 16, 3. fr. 31. pr.: <Bona fides, quae in contractibus exigitur, aequi-
tatem summam desiderat, Sed eam utrum aestimamus ad merum jus
gentium, an vero cum ppraeceptis civilibus et praetoriis? Veluti reus
capitalis judicii deposuit apud te centum, is deportatus est, bona ejus
publicata supt, utrumne ipsi haec reddenda, an in publicum deferenda
sint? Si tantum naturale et gentium jus intuemur, ei, qui dedit, res-
tituenda sumt, si civile jus et legum ordinem, magis in publicum de-
ferenda sunt; nam male meritus publice, ut exemplo aliis ad deterrenda
maleficia sit, etiam egestate laborare debels.
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TOAbKO OAHY BTOPYIO NOAOBHHY 3TOro MBCTa, TO OHO HE
MO®eTh JaTh WOBOAA Kb COMHBEHilO, NOTOMY 4TO B Heft
ecTecTBeHHOe H 06l1eHapOAROe NpaB0 HOCTABAEHH pA-
AOMDB, KaKb 1Ba caMocrodTeabHbd nouaria. Ho comntuie
MOXeTh BOSHUKHYTh NPH CpaBHERin c¢b nepsoil noaosu-
Hoft, ras Tpneounns UHBRALHOMY R NPETOPCKOMY NpaBy
NpOTABONOAAraeTs TOAbKO OAHO 0GHIERapOXHOE MpaBo.
Tak® Kak®s OHB BCABAB 3aTBMD AAd TOTO ke NMPOTHBY-
noA0Xkenis roBOPHUTH O, eCTECTBEHHOMD W 00uIeHapoA-
HOMb TpaBb, TO MOKHO 6HAO GH MOAYMATh, YTO OH'B NOAD
060MMN Ha3BAHIAMA PasyMBeTh OAHO M T